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We have received several 
inquiries from officers of 
state banks in New 
York as to the nature of the change 
made by the legislature this year, 
in the matter of bank reports. The 
legislature added the following para- 
graph to section 20 of the Banking 
Law relative to reports: 

“‘In case of a bank, individual 
banker or trust company, each re- 
port shall state, in addition to the 
matters prescribed by the Superin- 
tendent of Banks, the amount of 
deposits the payment of which, in 
case of insolvency, is preferred by 
law or otherwise over other de- 
posits. The Superintendent of Banks 
shall prescribe the manner and form 
of making such statement.” 
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Concerning trust companies, they 
have been taken out of the classifi- 
cation with savings banks and safe- 
deposit companies which are required 
to make semi-annual reports, and 
classed with the state banks and 
individual bankers, which report once 
every three months on call of the 
superintendent. 

The only change made with refer- 
ence to the reports of state banks 
is the one above indicated; they 
must report preferential deposits 
separately in manner and form pre- 
scribed by the superintendent. The 
individual bankers must do likewise, 
and so must the trust companies 
which are now newly classed with 
the state banks; instead of reporting 
semi-annually at fixed dates, they 
must report on call every three 
months. 

The substantial part of the amend- 
ment to sec, 20 of the Banking Law 
was published in the JouRNAL for May 
at page 351; but the entire sec. 20, as 
amended, was not reproduced, which 
would have shown the insertion of 
“trust company,” in connection with 
banks and individual bankers, and its 
omission from other parts of the 
section, where formerly classed with 
institutions which make semi-annual 
reports. 

New York banks which are depdosi- 
tories of state moneys will also notice 
an amendment to the State Finance 
Law, published in this issue in our de- 
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partmentvof Legislation. It relates 
to the security for the deposits, and 
gives the bank the option, instead of 
filing a surety bond, of depositing 
with the Comptroller outstanding, 
unmatured New York state bonds as 
security. Thisenhances the marketa- 
bility of the bonds of the state, by 
opening up a new field for their util- 
ity, and seems a wise provision. A 
new provision also gives the Canal 
Commissioners, who were heretofore 
authorized todeposit the Canal funds 
in bank at interest, the new right to 
require security for the deposit either 
by surety undertaking or by deposit 
of state bonds. 

There will also be noted in this 
number, theamendment to the notary 
law of New York removing the re- 
striction uponthe numberof notaries 
which the governor may appoint; 


also the law of Wyoming amending 
the law concerning the required capi- 
tal of banks and loan and trust com- 
panies in that state. 


We report an instructive 
case under the Negotiable 
Instruments Law of New 
York, showing the dis- 
astrous consequences to a firm of 
bankers, who had purchased a for- 
eign bill of exchange, because of the 
omission by the foreign agent for 
collection of the bill, to protest it 
for non-payment, resulting in loss of 
recourse upon the drawers. The bill 
was drawn in New York upon a firm 
in Vienna, Austria, covering a ship- 
ment ofiron. It was ademand draft, 
and was purchased by a firm of New 
York bankers from the drawers. It 
was forwarded to Austria and pre- 


Protest 
of Foreign 
Bill. 
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sented to the drawees on three s\ 
cessive occasions, on the first two, 
the demand being met by a reque 
for delay, and on the third presen 
ment, payment being refused. It wz 
not until after the New York bank- 
ers had been apprised of the facts 
that the bill was again presenied 
and protested, under directions from 
them. 

The failure by the collecting agents 
in Austria to protest the bill or 
notify of non-payment was doult- 
less owing to the law of that coun- 
try under which a demand or sight 
draft or check, whether foreign or 
domestic, may be presented for pay- 
ment as frequently as occasion re- 
quires within two years after its 
date, and each such presentment is 
legally effective; and such laws do 
not provide for protest for non-pay- 
ment, or for notice to drawer or in- 
dorser. 

But the law of Austria proved of 
no protection to the owners of the 
bill, for the court holds that the lia- 
bility of the drawers in this case was 
not governed by the law of Austria, 
but of New York. Under the Nego- 
tiable Instruments Law of New York, 
the instrument being a foreign bill 
of exchange, and not a check, pro- 
test was required to hold the draw- 
ers liable, and its omission upon the 
first presentment, discharged them 
from liability, and was fatal to re- 
course upon them by the owners of 
the bill. 

The case teaches that when drafts 
or bills, drawn upon parties in for- 
eign countries where the laws as to 
presentment, protest and notice are 
different from our own, are purchas- 
ed or negotiated here, so as to be 
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governed by our laws as to liabilities 
of the parties, it is most necessary 
that specific instructions as to pro- 
test and notice in compliance with 
our own law, be forwarded to the 
foreign collecting agent; otherwise 
he will often know no better than to 
act according to the law of his own 
country. 


It has been held in nu- 
merous cases that where 
a check or note is made 
payable to “A agent” or “A trus- 
tee,” the word “‘agent”’ or “ trustee”’ 
added to thedesignation of the payee 
carries notice that the money called 
for by the check does not belong to 
A individually, but is held by him in 
some representative ortrustcapacity, 
so that if he attempts to pass the 
instrument off by way of payment 
of his personal debt, his creditor will 
be charged with notice of a possible 
breach of trust which, if in reality 


Check to 
“A trustee.” 


such, will carry a liability to refund. 


This principle has been applied to 
compel creditors of A, who have 
taken his check signed or indorsed 
“A trustee’ for his personal debt, to 
refund the money received in cases 
where it has been misappropriated 
by A, and to deny to banks, carry- 
ing personal deposit accounts of A, 
the right to apply checks deposited 
by A, payable to him as trustee, in 
satisfaction of A’s personal indebted- 
ness to the bank, by way of over- 
draft or otherwise, but it has never 
been carried to the extent of pre- 
venting a bank from receiving on de- 
posit to the credit of A’s personal 
account, checks payable to him as 
trustee, and honoring A’s personal 
checks on the account payable to 
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outside parties; that is to say, 
making it risky for the bank to ac- 
cept deposits and pay checks in this 
way. 

The nearest approach to charging 
a bank, as participant in a breach 
of trust, by reason of doing business 
in this manner, was the Duckett case, 
decided a few years ago in Maryland.* 
There a check was drawn payable to 
the order of a cashier of a bank “for 
deposit to credit of A, trustee.” A 
had no trustee account in the bank, 
so the check was deposited to the 
credit of A’s personal account, from 
which the proceeds were checked out 
by A, and misapplied. In that case 
the bank was held liable to make 
good the amount to the trust es- 
tate. The reasoning upon which the 
court reached this conclusion was 
as follows: 

“The check in terms directed the 
bank to deposit ‘to the credit of 
Clagett, trustee.’ This was an ex- 
plicit notification to the bank that 
Clagett was not the owner of the 
money. It was equally an explicit 
instruction to the bank not to place 
the funds to the credit of Clagett’s 
personal account. Knowing that 
the money was not Clagett’s but 
that it was payable to him and to 
be deposited to his credit as trustee, 
the bank had no authority to place 
it to his individual credit; and if 
loss ensued by reason of Clagett’s 
drawing the fund out by checks on 
his personal account, the bank is 
liable to make restitution to the 
trust estate. The bank deliberately 
participated in the breach of trust 
of which Clagett was guilty. In fact, 
the bank took the first step that 
ended in the spoliation of the trust. 
Its act in placing distinctly marked 
trust funds to the personal credit of 
Clagett was obviously wrongful and 


" Reported in 15 B.L. J. 36. 
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it must bear the resulting conse- 
quences.”’ 


This is an extreme case, and bears 
rather hardly upon the bank. Ifthe 
bank had followed the terms of the 
check and opened an account to the 
credit of ‘‘Clagett, trustee,” it would 
have been equally easy for Clagett 
to misapply the money, by drawing 
it out upon check signed by him as 
trustee, in which event the bank 
would not have been chargeable. To 
hold banks, which afford deposit and 
check-payment facilities not only to 
individual depositors but to deposi- 
tors of all kinds of trust money, res- 
ponsible for breaches of trust by 
their depositors in paying away the 
trust money, making such banks in 
effect co-trustees, responsible for all 
misappropriations, is taking the bank 
out of its proper sphere and putting 
it in the impractical position of 
guardian and watch-dog over the 
distribution of all the vast deposits 
to the credit of and paid away by 
depositors who are trustees or other 
fiduciaries. 

This is not the general principle. 
Men deposit every day, in their per- 
sonal accounts, checks payable to 
them as trustees, and the like, and 
check the money out and the courts, 
as a general thing, do not regard 
the bank as responsiblefor any breach 
of trust which the depositor may be 
guilty of, unless it has some knowl- 
edge thereof, in addition to the form 
of the account; and unless, as already 
said, the bank should benefit thereby; 
that is to say, the bank is not al- 
lowed to take a check payable to a 
person as trustee for the personal 
debt of the trustee. And it would 
seem that this Duckett case should 
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have been held within the genera! 
principle that banks, receiving a») 
paying money on the order of trus- 
tees, are not responsible for thie 
breaches of trust which they may 
commit in the absence of positive 
knowledge thereof. 

For a time after the decision in 
the Duckett case, it was feared that 
it would lead to a bank being heid 
responsible for trust money, put by 
a trustee in his personal account and 
checked out by him for unauthorized 
purposes. But in several cases since 
then the courts have declared the 
non-responsibility of banks in such 
cases. 

The latest decision is by the su- 
preme court of Massachusetts, and 
will be found published in this num- 
ber. A trustee under a will, sold 
bonds belonging to the estate and 
received in payment the purchaser’s 
check payable to ‘“‘W, trustee.’’ This 
he deposited in his personal account in 
a Boston bank, drew out the money, 
and disappeared. Asubstituted trus- 
tee sued the bank and endeavored to 
have it declared liable. But the su- 
preme court of Massachusetts holds 
that the bank was not a creditor of 
the trustee and had no reason to 
believe he was acting dishonestly. It 
re-affirmed the principle that mere 
knowledge on the part of the bank 
that trust funds stand to the credit 
of a depositor’s personal account, 
does not charge the bank with knowl- 
edge that the depositor is acting dis- 
honestly. The bank under such cir- 
cumstances is held not liable to the 
trust estate, if the depositor draws 
out the money and misappropriates 
it. 

This decision shows the prevailing 
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rule of law, and the only reasonable 
rule. Banks, in fact, could not af- 
ford facilities to depositors of trust 
money if they were compelled to in- 
vestigate the equities of every payee 
of a check drawn by the trustee. 
The Duckett case was different in its 
facts in that the trust money was 
not deposited by the trustee in the 
first instance, but was given to the 
bank to deposit to his credit as trus- 
tee, which the bank did not do. But 
even so, it was a case of splitting- 
hairs to make the bank a co-trustee 
in such circumstances, and we venture 
the opinion that few courts in other 
states would make a like decision. 
The Massachusetts decision is the 
latest upon the proposition that if 
A, carrying a personal account with 
a bank, deposits therein a check pay- 
able to “A trustee,’”’ and draws it 
out on his personal check and mis- 
appropriates it, the bank is not lia- 
ble in the absence of knowledge that 
A is acting dishonestly; and in the 
interest of the safety of banks, it is 
a welcome addition to other judicial 
authority to the like effect. 


A judgment of upwards 
of $800 recovered against 


Bank as 
Garnishee. 


the Chippewa Valley 
Bank of Eau Claire, Wisconsin, re- 
ported in this number, illustrates 
that whenever property in a bank’s 
hands, apparently belonging to a 
depositor, is garnished as belonging 
to another by a creditor of that 
other, it is unsafe for the bank to 
afterwards place any reliance upon 
the apparent title of its depositor 
and deliver over the property, or its 
proceeds to him, for should it de- 


389 


velop that the contention of the gar- 
nishing creditor was correct and that 
the property actually belonged to 
his debtor, and not to the bank’s 
depositor, the bank will be compelled 
to made good to the creditor. What 
the bank should doinsuchacase of con- 
flicting claimants, as said by thecourt, 
is to “submit the facts to the court 
and thus relieve itself from all lia- 
bility and not assume that the prop- 
erty belongs to its depositor and 
deny its indebtedness, or that it 
holds property belonging to another.” 

The facts in the Wisconsin case 
were briefly these: A note and mort- 
gage payable to a man named Friend, 
had been assigned by him to his wife, 
and deposited by her in bank for col- 
lection. The bank had proceeded 
with the collection in her behalf to 
the extent of obtaining the mort- 
gagor’s check to take up the note 
and mortgage. At this stage of af- 
fairs a creditor of Friend garnished 
the bank as holding property be- 
longing to the latter, alleging that 
the assignment by Friend to his wife 
was in fraud ofcreditors. The bank 
denied this, ignored the garnishment 
notice, and proceeded to collect the 
check as the property of its deposi- 
tor, Mrs. Friend, paying over the 
proceeds to her. But the creditor 
subsequently established that his con- 
tention was correct; that the prop- 
erty in reality belonged to Friend 
and that the assignment to his wife 
was fraudulent. As a consequence, 
the bank is compelled by the court 
to pay proceeds of the check to the 
garnishing creditor with interest from 
the time he obtained his judgment 
against the principal debtor, Friend. 

The bank showed that it had no 
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interest whatever in the transaction, 
not even making any charge for 
its services, but receiving the note 
and mortgage from Mrs. Friend 
to be exchanged for the money due 
from the mortgagor, and delivering 
that money, when received, to its 
depositor; and its counsel contend- 
ed that to hold a bank liable as 
garnishee under such circumstances, 
was a great annoyance and obstruc- 
tion to business; but as to this, the 
court said it was a question for the 
legislature and not for the courts. 


The story of how a 
Philadelphia title in- 
surance and trust com- 
pany was fleeced by loaning money 


Loan on 
Bogus Deed. 


upon a mortgage executed by the 


grantee of a bogus deed, is set forth 
in detail, as to facts and decision, 
in the report of a case before the 
supremecourt of Pennsylvania which 
we publish in this number. A Phila- 
delphia lawyer, temporarily in need 
of cash, caused the trouble. He ap- 
proached the owner of 714 South 
Tenth street, a woman, and repre- 
sented that he had a client (whose 
existence was in his mind only) who 
desired to purchase the property. A 
bargain was struck as to price, 
$5,400, and verbal agreement made 
that the property was to be delivered 
and settlement made on a date 
aboutthree months later. The lawyer, 
in conjunction with a scrivener, had 
concocted a scheme to obtain title 
to the property in the interim so as 
to borrow money on it, hoping to 
make the amount good before the 
time for settlement arrived. So, a 
few days after his first interview, he 
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called on the owner and falsely told 
her that there was an old ground 
rent on the property that had been 
paid off but never extinguished by 
formal conveyance; she had better 
deed the premises to him as trustee, 
that he might obtain a decree of 
court removing the flaw in the title. 
The trusting female forthwith exe- 
cuted a deed to the lawyer as trustee. 
Armed with this, he went to the 
office of a title insurance company 
and made application for a loan, 
handing the deed to the application 
clerk. He was informed, however, 
that the company would not lend 
money upon a trustee’s title unless 
the power to mortgage was shown; 
so the lawyer tookhis deed back and 
with the aid of the scrivener, erased 
the word ‘‘ Trustee’? from the deed 
both in body and indorsement. Two 
days later the lawyer appeared at 
the office of the title company with 
the deed, the alteration of which was 
apparent, and this time he saw the 
settlement clerk who, without mak- 
ing any investigation or inquiry 
concerning the deed, or the lawyer’s 
title thereunder, received the deed 
and lodged it for record. The same 
day the lawyer executed a mortgage 
on the premises in his own name for 
a loan of $3,060, which he received 
from the company and afterwards 
executed another mortgage for a 
further loan. 

In due course of time, the fraud 
came out and the court, on suit of 
the owner, holds that the deed was 
avoided by the alteration, that the 
mortgagee took no title, and decrees 
the cancellation of deed and mort- 
gages. This was the legal effect, un- 
less the owner could be held respon- 
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sible by reason of carelessness, but 
upon this point, the court holds 
there was no want of caution on her 
part, as she was not bound to fore- 
see, in executing the deed to the 
lawyer as trustee, that he would 
exercise a power not conferred, or 
perpetrate a crime. On the other 
hand, the court holds that the fault 
and negligence was with the title 
company, and says concerning this: 

‘The company saw the deed when 
the word ‘trustee’ was in it. It 
pointed out that the presence of 
that word was a material hindrance 
to the negotiation of the mortgage. 
When the mortgage was presented, 
this hindrance was, it is true, re- 
moved, but the evidence of its 
removal by erasure was patent. And 
yet the company with this notice of 
bad faith staring it in the face, 
advanced the money. This is gross 
negligence in law, and it would have 


been gross negligence in fact were it 
not for the internal machinery of 


the company The deed with the 
word ‘ Trustee’ in it was originally 
presented to Mr. Gretzinger, (the 
application clerk) who was the proper 
party to whomtoshow it. When the 
fraudulent alteration was made, it 
was presented to another clerk of 
the company (the settlement clerk) 
who was, under the company’s rules, 
the proper person to receive it at 
that stage. Unfortunately, he was 
not aware of what had happened 
with Mr. Gretsinger; but this fact 
cannot help the company. The com- 
pany has no power, by the subdi- 
vision of its labors among clerks, to 
change the general law of the prin- 
cipal’s responsibility for acts of his 
agent. As acorporation, it is bound 
to know in every department all that 
has been properly communicated to 
it in any department, and the mere 
fact that to carry out this theory 
is inconvenient in practice cannot 
help the company.” 

The case published, aside from the 
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legal principles involved, is chiefly 
important for attention because of 
its facts. It should lead the officers 
of corporations of this character to 
give consideration to the question 
whether the internal machinery of 
their respective institutions is so 
organized, as to preclude the possi- 
bility of frauds upon it of this nature, 
or whether, in some cases, there is 
opportunity for improvement and 
additional safeguards against the 
perpetration of frauds made pos- 
sible by a division of executive 
functions. 


A New York case publish- 
ed in this number shows 
an attempted service of 
notice of protest on an _ indorser, 
which is held insufficient to comply 
with the requirements of the Nego- 
tiable Instruments Law. The in- 
dorser sought to be served was a 
corporation, the Victoria Hotel. The 
server went to the hotel and simply 
left the notice at the cashier's win- 
dow. So far as appeared, he did 
not deliver it to any officer or agent 
of the corporation, or make any ef- 
fort to find any officer or any one 
in charge of the hotel to whom to 
deliverit. Itdidnotevenappear that 
the cashier or any one else was pre- 
sent at the window, or that he drew 
the attention of any one to the 
notice. 

These facts are held insufficient to 
prove service, and the court reverses 
a judgment against the hotel as in- 
dorser. The bank holding the note 
might have mailed this notice to the 
hotel indorser and the letter carrier 
who delivered it, might have left it 
at the cashier’s window without any 


Notice of 
Protest. 
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bodyin sight, and the indorser would 
have been bound. The mere deposit- 
ing in the mail in due season, prop- 
erly addressed, and postage prepaid 
would have been all the bank would 
have had to prove in such case— 
the particulars of the carrier’s deliv- 
ery or whether it was ever delivered 
would not concern it—but when, in- 
stead of employing the mail, a bank 
chooses to send one of its young men 
to make personal service, it is then 
incumbent on the server to know the 
particulars as to delivery, which 
will make the service legally sufficient, 
and to comply therewith, for the 


bank holding the note, will have to 
prove these particulars. 

Where personal service of notice is 
to be made on behalf of a bank, its 
performance is generally undertaken 
either by the bank’s notary, or a 


junior employe, such as messenger, 
and in delivering or serving the 
notice, as will be seen from this case, 
a little more detail and particularity 
is necessary, than where an ordinary 
letter is to be delivered. To know 
just what to do, every notice-server 
should be familiar with the rule of 
the Negotiable Instruments Law upon 
the point, and also with the rules 
which the courts have established 
concerning what diligence is neces- 
sary in inquiring for and making ef- 
fort to find the party to be served, 
where he is not immediately present. 


We publish elsewhere 
an extract from 
an address recently 
made by the comp- 
troller of the currency, in which he 
asserts that a bank president should 
make the bank his sole business and 


Outside 
Interests of 
Bank President. 
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should have no outside interests 
divide his allegiance and attenti 
also a criticism of this by one of 
best known bank presidents w': 
speaking from a long and very suc- 
cessful experience, says the interests 
of the bank are best served by a man 
who, instead of sitting in his chai: at 
the bank, is actively interested in 
outside enterprises, whose business 
and patronage he brings to the bank 
in aid of its growth and strength. 

Banks are established to aflord 
facilities to trade and commerce. 
Their boards of directors, including 
the president, are recruited from 
those engaged in business pursuits, 
and control of outside enterprises by 
these men is the very basis upon 
which the success of the bank de- 
pends. Their business experience and 
control at once fits them to invest 
the bank’s funds safely and profit- 
ably, and to bring the bank into a 
profitable and mutually beneficial 
relation with all such enterprises. 
That one of the directors, who is 
chosen president, should by reason 
of that fact, stand aloof from all 
outside interests, would seem an in 
correct statement of his duty and 
sphere of influence, for by reason of 
outside connections he has a more 
intimate knowledge of enterprises 
worthy of the bank’s facilities and 
greater ‘‘ business - getting’’ power 
for the good of his bank, than other- 
wise. Mr. Willock clearly demon- 
strates that a bank president's func- 
tions are not so limited, and he is 
verified by the history and experi- 
ence of the largest and most suc- 
cessful banks all over the country. 
Of course every now and then, a 
bank goes to smash because a 
speculative president has unwisely 
or criminally entangled its funds 
with outside enterprises of uncertain 
character, with which he has been 
connected. But these are the excep- 
tional cases; they no more establish 
the rule, than would the fact that 
a swimmer is occasionally drowned 
establish the proposition that no 
man should swim. 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Ill. CONSIDERATION. 


BETWEEN IMMEDIATE PARTIES. 
. Necessity of Consideration. 
2. Check Imports Consideration. 
3. Payee's Fraud, Forgery and Perjury. 
. Termination of Auction Sale as Considera- 
tion. 
3. Check Executed in Mistake for Receipt. 
6. Dishonored Check of Third Person as Con- 
sideration. 
. Gift of a Check. 


3. Impeachment of Payee’s Title. 


WE have, in previous numbers, 

treated of the various matters 
which are requisitet oconstitute acom- 
pleted check, including delivery, and 
we reach that stage where a check, 
complete in formal requisites, is de- 
livered to the payee. The next sub- 
ject, following in order, is that of 
the consideration upon which the 
check is issued and delivered. 


NECESSITY OF CONSIDERATION. 
It is a fundamental principle of 


law that an executory contract or 
promise, made without consideration, 


is not enforceable against the party 
making it. Unless there is some 
compensation or equivalent from the 
promisee to the promisor, which the 
law will deem sufficient to support 
the promise, it is not enforceable by 
the party to whom it is made. A 
valuable consideration has been de- 
fined as “either some benefit conferred 
upon the party by whom the prom- 
ise is made, or upon a third party 
at his instance or request; or some 
detriment sustained at the instance 
of the party promising, by the party 
in whose favor the promise is made.’’* 

Now there is a difference between 
ordinary simple contracts, and nego- 
tiable instruments contracts, with 
reference to proving a consideration. 
In order to enforce an ordinary con- 
tract—as, for example, a promise by 
A to deliver B a horse—it is neces- 
sary for the promisee to allege and 
prove a consideration. But the law 
has been established with reference 
to negotiable instruments—negoti- 
able promises to pay money—that 
= Bouvier's Law Dictionary, Title “Considera- 
tion. 
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they import a consideration. Where 
A delivers to B his negotiable prom- 
ise to pay $100, this instrument 
carries a presumption that A has 
received consideration from B there- 
for; if it becomes necessary for 
B to sue A thereon, he is not re- 
quired, in the first instance, to prove 
that A has received a consideration, 
but that is prima facie presumed, 
and if in fact there has been a want 
or failure of consideration, it is ne- 
cessary for A to affirmatively prove 
this, to prevent his being compelled 
to pay. Furthermore, whenever B has 
negotiated the instrument to a bona 
fide purchaser for value, before ma- 
turity and the latter sues A upon 
the promise, it is then (aside from 
certain exceptional cases where the 
statutory law holds an instrument 
void and unenforceable even in the 


hands of an innocent purchaser) be- 
yond A’s power to avail of a want 
or failure of consideration; in other 
words, the prima facie presuniption 
of consideration which a negotiable 


instrument carries while in the 
hands of the payee, is transformed 
into a conclusive and absolute pre- 
sumption, when the instrument is in 
the hands of a bona fide holder, who 
has purchased it for value, before 
maturity, without notice of any de- 
fect in its past history. 

There is a difference, however, in 
the matter of his burden of proof, be- 
tween cases where there is simply an 
absence or failure of consideration, 
without fraud, and cases where the 
promise has been obtained by means 
of fraud, or upon an illegal con- 
sideration. In the latter class of 
cases, where the promisor or drawer 
proves that the instrument has been 
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obtained from him by fraud, force, 
fear or the like, or upon an illegal 
consideration, the burden of proof 
is thrown upon the holder to affirma- 
tively prove that he acquired it for 
value, before maturity, without no- 
tice; but proving this, he is entitled 
to recover, save in those few excep- 
tional cases where, by statute, the 
instrument is void in all hands. 

The Negotiable Instruments Law 
thus states the rule that a negoti- 
able instrument, of itself, imports a 
consideration. 

“Every negotiable instrument is 
deemed prima facie to have been 
issued for a valuableconsideration; 
and every person whose signature 
appears thereon to have become a 


party thereto for value’’ Sec. 50, 
N. Y. Act. 
Concerning the effect of a want of 
consideration the law provides: 
“‘Absence or failure of considera: 
tion is matter of defense as against 
any person not a holder in due 
course; and partial failure of con- 
sideration is a defense pro tanto, 
whether the failure is an ascertain- 
ed or liquidated amount, or other- 
wise.’’ Sec. 54, N. Y. Act. 


And the law thus defines what con- 
stitutes consideration. 


“Value is any consideration suffi- 
cient to support a.simple contract. 
An antecedent or pre-existing debt 
constitutes value; and is deemed 
such whether the instrument is 
payable on demand or at a future 
time.’’ Sec. 51, N. Y. Act. 


CHECK IMPORTS CONSIDERATION. 


It was at one time questioned 
whether a check came within the 
category of negotiable instruments 
so as to import a consideration and 
carry to the innocent purchaser the 
same peculiar right of enforcement 
free from equities which belong to 
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negotiable instruments solely. But 
this question has long since been 
settled in favor of the negotiability 
of bank checks. The courts now uni- 
versally hold that bank checks im- 
port a consideration* and are on 
the same footing as other negoti- 
able instruments, and amenable to 
the same rules, with certain excep- 
tional rules peculiar to checks. And 
the Negotiable Instruments Law, 
which codifies the main rules of the 
law merchant, confirms this in the 
following provision : 

“A check is a bill of exchange 
drawn on a bank, payable on de- 
mand. Except as herein otherwise 
provided, the provisions of this act 
applicable to a bill of exchange, 


payable on demand, apply to a 
check.’’ Sec. 321, N. Y. Act. 


Apart from negotiability, and look- 
ing at the matter of consideration 
solely, even if a bank check lacked 
words of negotiability, as by being 
payable to A only, it would still im- 
port a consideration, for at common 
law, although a bill ofexchange lacked 
words ofnegotiability, it stillimported 
a consideration from the very fact 
of being a bill of exchange, and this 
rule is applicable to a bank check. 
A non-negotiable check, therefore, 
imports a consideration entitling the 
payee to recover, without proof of 
consideration, and throwing the bur- 
den of disproving consideration upon 
the drawer. But not being negotia- 
ble, it could never have a holder 
against whom theconsideration could 
not be impeached. 





* A check of itself raises a prima facie pre- 
sumption that it is founded upon a valuable 
consideration, and in an action by the payee the 
drawer must affirmatively show a want of con- 
sideration to prevent recovery. Lamp. Co. v. 
Mfg. Co. 64 Mo. App, 115. 
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Concerning the matter of considera- 
tion of a check, therefore, 

1. To support and enforce the ex- 
ecutory contract or promise of the 
drawer of a bank check, not paid or 
certified by the bank, to pay the 
amount, the check must have been 
issued and delivered for a valuable 
consideration. 

2. The check, itself, imports this 
consideration. 

3. As between immediate parties, 
the drawer and payee, the drawer 
may affirmatively show a want or 
failure of consideration, in defense 
of payment. 

4. As between the drawer and a 
transferee of the payee of a negotia- 
ble order check or transferee by de- 
livery of a negotiable bearer check, 
who has acquired it before maturity, 
for value, in good faith, a valuable 
consideration to the drawer is con- 
clusively presumed, except that where 
the drawer proves the check was 
drawn for an illegal consideration, 
or was obtained from him by fraud, 
the burden is thrown upon the holder 
to affirmatively prove the essential 
facts to entitle him to enforce pay- 
ment—acquirement before maturity, 
for value, in good faith, without no- 
tice—despite the fraud, or the ille- 
gality of the consideration. 

5. In certain exceptional cases, the 
taint in the consideration will make 
the check void and unenforceable 
against the drawer even by a holder 
in due course. 

The various facts, acts or trans- 
actions from which absence or failure 
of consideration, illegality of con- 
sideration, fraud, and other defects 
in the consideration, are alleged or 
established with reference to negotia- 
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ble instruments generally are too 
extensive for statement. There will 
follow a statement of a few of these 
matters which have arisen in con- 
nection with the matter of consider- 
ation of checks, which will serve to 
illustrate the application of the gen- 
eral principles governing considera- 
tion which are above stated. 


PAYEE’S FRAUD, FORGERY AND PERJURY. 


Sometimes the want of considera- 
tion which will make a check non- 
enforceable by payee against drawer, 
is due to the payee’s fraud, or some 
criminal act on his part, whereby he 
has wrongly induced the giving of 
the check. 

That the drawer cannot be made 
liable to the payee, or to a trans- 
feree of the payee who stands in his 
shoes, and is not a holder in due 
course, is too plain to require argu- 
ment or citation. A single case will 
serve by wav of illustration.* One 
D had insurance ona stock of goods 
which was destroyed by fire. In ad- 
justing the loss D produced a letter, 
purporting to have been written by 
a shoe company in St. Louis, to the 
effect that the company had sold 
goods to Dsincea given dateamount- 
ing to $3,187 and that owing to 
press of business, it could not then 
furnish duplicate invoices. This let- 
ter was a forgery, but the adjuster 
in ignorance thereof, accepted it as 
a basis, and after deducting certain 
items, including amount of goods 
saved, the loss was agreed to be 
$1,000 and the company’s check 
given D for that amount. Before 
presentment of the check, learning 
that the letter was forged, its pay- 
ment was stopped. It was subse- 





* Anderson v. Stepel, 80 Mo. App. 115, 
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quently presented, protested and re. 
turned to D, who transferred it to 
the plaintiffs who, it was conceded, 
had no greater rights in respect to 
it than D,the payee, had. The draw. 
er’s defense was that the check had 
been obtained by the payee’s false 
and fraudulent representations, tricks, 
devices and forgery, and was with- 
outconsideration. The court in deny- 
ing recovery said: “It is elemental 
that a contractual obligation which 
has no consideration to support it 
isnot binding. Unlessthere was some 
consideration moving from the payee 
to the drawer for the giving of the 
check it could not be enforced. No 
action can be maintained on a writ- 
ten instrument in favor of the payee 
where its execution and delivery was 
procured by the forgery and perjury 
of such payee. Justice does not al- 
low one to profit by his own iniquity. 
There was therefore no legal con- 
sideration for the promise implied 
by the check. No case has beencited, 
nor found by us, holding that when 
a check or promissory note has been 
procured by the payee _ therein, 
through and by means of forgery 
and perjury, the drawer, in an action 
thereon by the payee, cannot as a 
defense plead such fraud and forgery 
as showing a want of a supporting 
consideration.”’ 

TERMINATION OF AUCTION SALE AS CONSID- 

ERATION. 

In a New York caset, a trustee 
sold a brewery at public auction. One 
R, claiming to act for D as purchaser, 
bid $16,000, which was accepted. 
The trustee demanded a 10% cash 
payment, with the alternative of con- 
tinuance of the sale. R, not having 





+ Levy v. Huwer, 80 App. Div. 500. 
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the cash, induced H, the defendant, 
to give his check for $1,600 to the 
trustee. Thereupon the sale was 
closed. D, the supposed purchaser, 
refused to take the brewery on the 
ground that R had no authority to 
bid in his behalf. Thereupon H 
stopped payment of his check and, be- 
ing sued thereon, defended on the 
ground that at the time he delivered 
the check, both he and the payee 
believed that D was the purchaser, 
that the check was not given and 
received unqualifiedly, but on the 
understanding that the check was a 
loan by H to D, and that the basis 
of the transaction failed, when it ap- 
peared that D was not the purchaser 
or the borrower of the check. The 
court held the drawer of the check 
liable to the payee. It said the ter- 
mination of the auction sale by the 
award of the premises upon delivery 
of the check was consideration for 
the check; and the drawer could not 
avoid liability to the payee by proof 
that he delivered the check in belief 
that it was a loan to D, and that 
the payee knew of the transaction 
and of such belief. If the drawer 
was ignorant of the non-authority 
of R to act for D, so was the payee. 
But if the drawer, in reliance on the 
assurance of R, induced the payee 
to terminate the public vendue by 
an award to D, by a payment made 
on D's behalf, the fact remains that 
he thus voluntarily guaranteed the 
sale and must suffer therefore, rather 
than the payee. The mere fact that 
the drawer lent the check to D, and 
the payee then knew it, did not af- 
fect the payment thereof to the payee 
on account of D. It was incumbent 
on the drawer, to relieve himself from 
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liability on the check, to establish that 
such payment was not ordinary pay- 
ment of a percentage to assure a 
sale, but was made on condition that 
it was not to guarantee the sale un- 
less D was the real purchaser, who 
required the loan of the check to se- 
cure his purchase. But there was not 
sufficient evidence that the check was 
either offered or received otherwise 
than as the ordinary payment of a 
percentage to assure a sale. 


CHECK EXECUTED IN MISTAKE FOR RECEIP’. 


The facts ina recent California case 
are interesting*: Desiring to trans- 
mit $500to B & F in California, G in 
Chicago deposited that amount with 
a firm of Chicago bankers who wired 
a California bank “we hold $500 
subject your draft for B & F.’”’ The 
California bank paid the $500 to F 
and took his receipt, but shortly 
thereafter, called F back and told 
him he would have to change the 
form of the paper to get the money. 
F thereupon signed B & F’s name 
to a draft upon the Chicago bank- 
ers in favor of the California bank 
for the $500. This was dishonored 
because of the failure of the Chicago 
bankers and B & F were sued as 
drawers. F contended that he did 
not know he was signing a draft, 
but thought it was another form of 
receipt; he contended that the money 
with the Chicago bankers was to the 
credit of the California bank, and 
not subject to the draft of B & F; 
and that there was no liability of B 
& F, as drawers, to the California 
bank, as payee, of an instrument 
never intended to be a draft. The 
trial court found that F executed 





~ * Placer Co. Bank v. Freeman 126 Cal. go. 
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the draft, believing it to be simply 
an additional receipt, and that there 
was no consideration therefor, to 
support liability of drawers to payee, 
as the money in Chicago was on de- 
posit subject to the order of the 
California bank and not subject to 
the order of B & F. The supreme 
court reverses the judgment. It holds 
the money was on deposit in Chi- 
cagofor B & F, though for purpose 
of transmission it was made subject 
to draft of the California bank. There 
was no question of fraud or undue 
influence. There was no lack of con- 
sideration for the draft of B & F for 
the reason that they had already 
received the money and receipted for 
it. The draft was part of the same 
transaction and as much considera- 
tion existed for it, as for the receipt. 
The real question in the case was 
whether B & F should be permitted 


to avoid the consequences of their 


voluntary acts. In justice, the loss 
ought not to fall upon the California 
bank, said the court, and it there- 
fore holds the drawers of the draft 
liable by the application of the fol- 
lowing principle: Where a person 
enters into an obligation with an- 
other upon an equal footing i. e., 
where he does so free from any fraud 
practiced upon him, and not being 
under any undue influence, and there 
are no relations of confidence and 
trust, and the means of knowledge 
are equally open to both, and he 
executes the instrument without 
reading it or having it read to him, 
and without exercising the means of 
knowledge open to him, neither the 
courts of law nor courts of equity 
will relieve him from the effects of 
his folly. 
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DISHONORED CHECK OF THIRD PERSON As 
CONSIDERATION. 

Where the drawer of a check, ¢ives 
it to the payee in exchange for the 
check of a third person, which third 
person’s check is not paid, the ¢ues- 
tion has arisen whether such dishon- 
ored check is sufficient, as a valuable 
consideration, tosupport the drawer’s 
liability to the payee upon the check. 
This question has been decided in 
the affirmative by a New York court.* 
The drawer gave his check to the 
payee in exchange for the check ofa 
third person. An assignee of the 
check, who took it after maturity 
and therefore acquired no greater 
enforceable right than the payee had, 
brought an action on the check 
against the drawer. The drawer 
pleaded there was no consideration 
for his check, because the check he 
had received in exchange was not 
paid. But the court held that one 
promise was a legal consideration 
for the other; it was in the nature 
of an exchange of property, each 
party getting title to the property 
received in exchange, and the subse- 
quent failure of the third person to 
pay his check did not invalidate the - 
check in suit for want of considera- 
tion. The court said that it was 
true so long as the checks are in the 
hands of the original parties, they 
will balance each other, but it will 
be by way of set-off, and not on the 
ground that they are invalid. Each 
is enforceable independently. As no 
set off was pleaded in the case, but 
simply want of consideration, the 
holder of the check was entitled to 
judgment against the drawer. 

On like principle, a promise to de- 





* Shannon v. Horley, 32 Misc. 623. 
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liver coal in the future is a sufficient 
consideration for a check, and the 
consideration does not fail because 
of the subsequent non performance 
of the promise.* Such check will be 
enforceable in the hands of one who 
took it for value before maturity 
with knowledge that the considera- 
tion was a promise to deliver coal 
in the future, where it was acquired 
before breach of the agreement to 
deliver the coal. 


GIFT OF A CHECK. 


The question of consideration 
sometimes arises where a check is 
drawn and delivered to the payee by 
way of gift, and the payee seeks to 
enforce payment. 

Of course, a gift by one to another, 
is not supported by a valuable con- 
sideration from the donee to the 
donor; but whenever the gift is com- 
pleted, or executed, by delivery of 
the thing given, the donee becomes 
the ownerand the donor cannot take 
it back. Thus if one man makes a 
gift of cash to another, actually de- 
livering the donee the cash with the 
intention of giving it to him, the gift 
is irrevocable. It is a completed gift, 
as distinguished from a mere promise 
to give which, for want of a valuable 
consideration, could not be enforced 
against the promisor. And if, instead 
of delivering cash by way of gift, the 
donor delivers the payee his check 
on his banker and the payee takes it 
to the bank and has it certified here, 
again, the gift is completely executed 
and irrevocable; the payee has re- 
ceived the equivalent of cash in hand 
therefor, namely, the bank’s own 
obligation to pay. 

But where the payee holds, by way 





* Bank v. Curtis, 167 N. Y. 194. 
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of gift, the simplecheck of the drawer 
which, refused payment by the bank, 
he seeks to enforce against the drawer 
if alive, or his estate, if dead, does 
he hold anything more than the 
drawer’s mere order and promise to 
pay, which, being without consider- 
ation, confers upon him no enforce. 
able rights? In other words, is the 
check itself a property right, a title 
to cash, or was its delivery only a 
gratuitous gift of an unenforceable 
promise to pay? 

In an early English case* the court 
said: “If a man give money asa 
gratuity, it cannot be recovered back, 
because the act is complete; yet a 
man who promises to give money 
cannot be sued on such promise * 
* * If a party gives to another a 
negotiable instrument, on which other 
parties are liable, the manwho makes 
the gift cannot recover the bill back, 
and the man to whomthe billis given 
may recover against the other parties 
on the bill; but it is a very different 
question whether the giver binds him- 
self by the indorsement, soas to make 
himself liable thereupon to the person 
to whom he gives it. There is no 
decision that he does, and thereisa 
strong authority the other way,and 
the prevailing opinion in the profes- 
sion is, that a parol promise of a 
gift, whether verbal or in writing, 
will not be binding.’’ 

The point was directly decided in 
England in 1865+ that the delivery 
of a check by drawer to payee is 
nothing more than a promise to 
give which could not be enforced 
by the payee. In that case, a father 
on return from a journey placed a 


~ * Easton v. Pratchett, 1 C. M. & R. 808 ; year 
1835. 
t Jones v. Lock, 14 W. R. 149. 
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check for £900 in the hands of his 
infant son, and said to its mother 
and nurse “I give this to baby; it 
is for himself and I am going to put 
it away for him.’ He then locked 
the check up in his safe and died sud- 
denly a few days afterwards. It was 
held that there was neither a perfect 
gift to, nor a valid declaration of 
trust in favor of, the infant 

In this country, the same view is 
taken. A few cases may be referred 
to, by way of illustration. Ina re- 
cent California case,* a father drew 
his check in favor of his son, and de- 
livered it to him as a gift, saying he 
could get the money at the bank, 
but afterwards expressing the wish 
that he would not present the check 
until after his death. The son com- 
plied with the wish and did not pre- 
sent the check until after his father’s 
death when the bank with knowledge 
of that fact, paid him the check. The 
court held the property the father 
intended to give was the money on 
deposit in bank; the check was mere- 
ly the means by which the money 
might be obtained; it was subject to 
revocation before its presentment 
and was in fact revoked by the 
drawer’s death. At that time the 
gift was not completed. The pay- 
ment of the check by the bank was 
unauthorized, and it was required to 
pay the deposit, again, to the repre- 
sentatives of the drawer's estate. 
Two justices dissented from the judg- 
ment in this case. 

In a New York case,+ the payee 
sought to recover from the drawer 
the amount of a check which he had 





* Pullen v. I’lacer Co. Bank, 138 Cal. 169; 20 
B. L. J. 253. 
+ Cloyes v. Cloyes 36 Hun, 145. 
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drawn in her favor as a gift. But 
the court said: ‘“‘the action cannot 
be maintained on the theory that 
the check was a valid gift. * * * 
It was a naked promise. There is a 
broad distinction between the gift of 
the check or obligation of a third 
person and a gift of the donor's 
promise to pay.” 

In an Ohio case,* the court said: 
“Until the check was either paid or 
accepted, the gift was incomplete; 
and in the absence of such payment 
or acceptance the death of the drawer 
operated as a revocation of the check. 
* * * The check in the present in- 
stance was a mere order or author- 
ity to the payee to draw the money; 
and being without consideration, it 
was subject to be countermanded or 
revoked while it remained unacted 
on in the hands of the payee.” 

The same view has been taken in 
Michigan,+ Connecticut,{ Massachu- 
setts$ and Pennsylvania.| 

But in a Pennsylvania case° where 
A, desiring to give C $650, his en- 
tire deposit in bank, executed a check 
for that amount payable to B, so 
that B could draw the money and 
give to C, and the check was not 
paid by the bank at the time of the 
drawer's death, the court upheld the 
right of C to the money. It held: 
The check was drawn upon the bank 
for the full amount of the deposit, 
under circumstances which showed it 
was intended as an assignment of 





* Simmons v. Society, 31 Ohio St. 457. 

+ Bank v. Williams, 13 Mich. 282. 

t Thresher v. Dyer, 69 Conn 404. 

§ Gerry v. Howe, 130 Mass 350. 

| Appeal of Waynesburg College, 111 Pa. St. 
130. 

© Taylor's Estate, 154 Pa. St. 183; 17 B. L. J. 
741. 
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thefund. It did not come within the 
principle of that class of cases which 
hold a check drawn in the ordinary 
form vests no title to the general 
funds of the drawer in the bank upon 
which it is drawn. 

in a few of the states the doctrine 
still prevails that as between drawer 
and payee the delivery of a check 
operates as an assignment of the 
money in bank, and in these states 
there might be more reason for the 
view that the drawer, giving his 
check to the payee, gives something 
more than a mere gratuitous prom- 
ise to pay; that what is given is a 
property right, namely, a right of 
action against the bank which would 
operate as a completed or executed 
gift. In the California case which we 
have cited above, in which state the 
doctrine that a check is an assign- 
ment does not prevail, the court 
said: “If it could be held that by 
drawing a check, the drawer thereby 
assigned that amount of money to 
the payee, it would follow that the 
money represented by the check be- 
came thereby the property of the 
payee, and that he could maintain 
an action against the bank for its 
recovery, subject to any defense that 
the bank might have against the 
depositor.” 

But even in Illinois, the stronghold 
of the doctrine that a check is an 
assignment to the payee, it has been 
held that a check, delivered by drawer 
to payee as a mere gift, cannot be 
enforced by the payee.* The foliow- 
ing is the reasoning: ‘It is true 
that in Illinois the check of a depos- 
itor upon his banker, delivered to 
another for value, transfers to that 


* Martin v. Martin, 89 Ill. App. 147. 
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other, as between drawer and payee, 
the title to so much of the deposit 
as the check calls for. This principle 
can apply only partially to a check 
donated by the drawer to the payee, 
without any valuable consideration. 
In the case of a check delivered for 
value, if the maker withdraws his 
deposit before presentment he com- 
mits a fraud upon the payee, and the 
payee becomes entitled torecover the 
amount of the check from the drawer. 
But where the check is a mere gift 
to the payee, no fraud is committed 
upon him by the withdrawal of the 
deposit before presentation. If such 
payee should then sue the drawer 
for the amount of the check, a plea 
of want of consideration would be as 
valid a defense as such plea would 
be to a note, delivered as a mere 
gift. In other words, if the delivery 
of a check as a mere gift to the 
payee can be said to be in this state 
an appropriation of so much of the 
drawer’s funds in the bank to the 
payee, yet the appropriation is not 
complete, but the drawer retains 
the power to destroy it by with- 
drawing the funds before presenta- 
tion; and such withdrawal would 
not leave the drawer liable to an ac- 
tion by the donee of the check. There- 
fore, even in Illinois, the gift of acheck 
is not complete till payment or ac- 
ceptance by the bank upon which it 
is drawn, and is subject to revoca- 
tion and is revoked by the death of 
the drawer before payment or accept- 
ance by the bank.” ; 
IMPEACHMENT OF PAYEE’S TITLE. 


The drawer of a check, having is- 
sued it for value received, cannot 
impeach the payee’s title, by going 
into the matter of consideration be- 
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tween the payee and some one else. 
A firm of bankers held a deposit 
belonging toone A. A drew hischeck 
for the money, payable to B, for the 
purpose of having B pay it over to 
certain creditors of A. Upon pre- 
senting the check, B instead of re- 
ceiving currency, which was tendered 
him, took the bankers’ check to his 
order, drawn upon another bank. 
This check was unpaid. In an action 
by the payee, B, against the drawers 
of the check, the latter resisted a 
recovery on the ground that the 
money really belonged to A and that 
B had no title. But the New York 


Court of Appeals held that the drawers 
were estopped from questioning the 
consideration of the check and could 
not impeach the payee’s title.* The 
matter of consideration between A 


* Stettheimer v. Stettheimer, 1 B. L. J. 371. 
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and B, it said, was no concern of the 
drawers of the check. Having issued 
their check in payment of one drawn 
upon them, they would not be per- 
mitted to inquire into the considera- 
tion between A and B, the drawer 
and payee of the check, in payment 
of which they gave their own check 
to B. 

In the above, we have treated of 
the matter of consideration of checks 
between the original parties, drawer 
and payee. In the next number, we 
will conclude the subject of consider- 
ation by showing the exceptional 
cases in which the invalidity of con- 
sideration can be interposed to defeat 
payment of a check, even inthe hands 
of a bona fide holder for value or, 
as termed by the Negotiable Instru- 
ments Law, a holder in due course. 


(Continued in next number.) 


THE CORRECT COMPUTATION OF ‘LAWFUL RESERVE.” 


Frequent inquiry is made from coun- 
try banks as to how to correctly 
compute the“ lawful reserve”’ required 
by Section 106 of the National Bank 
act. What is the divisible deposit, 
and what may be included in the 
“lawful money” to constitute the 
fifteen per cent. for country banks? 
Neither the Act itself nor the pub- 
lished digest make the matter quite 
clear, in respect to allowable items. 
Simply stated, the deposits include 
all, except Government deposits,which 
exclude from the total. 


Six per cent of this net deposit 
must be “lawful money” in bank, 
comprising the five per cent redemp- 
tion fund (where bank notes are is- 
sued), receipts for gold or silver de- 
posited in the United States Treas- 
ury and all kinds of other money in 
bank, except National bank notes, 
nickels and cents. 

Nine per cent of the net-deposit 
must be kept with the approved re- 
serve agent banks, constituting to- 
gether the required proportion of 
“lawful reserve’ for the net deposits. 
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he the May JOURNAL we discussed 
the legality, under the national 
bank act, of a national bank 
operating a savings department as 
a branch of its business. While the 
business of a savings bank and of a 
commercial bank is different and 
distinct, both with regard to the 
nature, time and manner of pay- 
ment, and the investment, of de- 
posits, and while the national bank 
act was framed with a view to the 
organization and regulation of banks 
todo a commercial banking business, 
and the supreme court of the United 
States has not passed upon the 
question, still, under the general 
power to make contracts and to re- 
ceive deposits, it would seem lawful 
for national banks not only to 
receive deposits, repayable by check, 
draft, note or acceptance on demand, 
but also to receive deposits, evi- 
denced by pass-book or certificate, 
not alone payable on demand, but 
repayable, with interest, only at the 
end of a stipulated period after no- 
tice of withdrawal, if required, or 
represented by interest-bearing time 
certificate of deposit, payment of 
which, before maturity, if desired by 
the depositor, is at the option of 
the bank to make or refuse. 

It dppears that many national 
banks in different states are now 
operating savings departments, as- 
suming the power under the national 
bank act, and that the comptroller 
of the currency interposes no legal 
objection to the carrying of savings 


accounts by national banks, pro- 
vided the money is loaned and the 
deposits reported as required by the 
national bank act. Savings banks 
proper make loans on real estate 
and state statutes, in many states, 
carefully regulate and restrict the 
field in which the deposits may be 
invested. Savings deposits in na- 
tional banks, on the other hand, 
cannot be loaned upon real estate, 
except in violation of the national 
bank act and that act, not contem- 
plating the doing of savings bank 
business by national banks, provides 
no statement of securities as _per- 
missible investments and restriction 
of other classes of securities. But 
the requirement of reserve provided 
by the national bank act, which is 
much larger than that held by sav- 
ings banks proper, is at once a pro- 
tection to savings depositors and, 
in many cases especially in the larger 
cities where the required reserve is 
high, a deterrent to the carrying of 
such accounts by national banks, 
which find it difficult to loan or 
invest the unreserved portion so as 
to pay the stipulated rate of interest 
upon the entire deposit, and make 
the necessary profit. 

But in many of the towns and 
cities of the country, national banks 
do find the operation of savings de- 
partments profitable to themselves, 
and beneficial to the small wage 
earners, especially where there is no 
savings bank in the locality to pro- 
mote thrift and economy among the 
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masses, and as the situation stands 
to-day, the unhindered operation of 
such departments, so long as no 
positive provision of the national 
bank act is violated, is strong 
ground for the conclusion that the 
national bank act provides the 
necessary power and authority. 
Then the question arises, assuming 
that a national bank has power, 
under the national bank act, to 
operate a savings department pro- 
vided that, in so doing, it obeys all 
the requirements of the national 
bank act, has the legislature of any 
state the power to prevent the con. 
duct of such a department by a 
national bank in the state, or to 
regulate the operation of such de- 
partment by restrictions upon the 
investment of savings deposits, or 
otherwise? A state for example, by 
careful and wise laws, may have 
built up a safe and beneficent sav- 
ings bank system. With an eye to 
the absolute safety and security of 
the savings of the masses, it may 
have provided a class of corpora- 
tions, specially designed for the cus- 
tody, investment and re-payment of 
such savings and denied to all others 
the conduct of such business, safe- 
guarding the investment of the 
money by numerous provisions, 
pointing out in just what properties 
and securities it may be invested, 
and in what proportion, and exclud- 
ing all others. Now let us suppose 
a foreign financial institution es- 
tablishes a branch in the state, and 
proceeds to invite the savings of 
wage-earners and conduct a savings 
department. If the business done 
comes within the character of that 
denied to all others, except savings 
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banks, there would be no question 
of the power of the state to prevent 
it. But now comes along a national 
bank, chartered by Congress, with 
the power under the national bank 
act to invite and receive savings 
deposits, pay interest on them, pay 
them back on demand or on time 
as it may contract, and to loan and 
invest these deposits in a manner, 
entirely different from the carefully 
safe-guarded manner provided by the 
state for the investment of savings 
bank deposits. Is the state power- 
less to prevent ? Must its wisdom 
as to the loan and investment of 
savings deposits of its citizens suc- 
cumb and be superseded by the 
wisdom underlying the provisions 
regulating the investment of national 
bank deposits, provisions framed 
solely with reference to commercial 
deposits subject to check, but con- 
taining nothing restrictive of the 
receipt of interest-bearing, time- 
payable, savings deposits, nor pro- 
viding for their separation and dis- 
tinctive investment? 

The proposition has been settled 
that where there exists a concurrent 
right of legislation in the states and 
in Congress, and the latter has exer- 
cised its power, there remains in the 
states no authority to legislate on 
the same matter. As to national 
banks, the supreme court has held 
that they are subject to state legis- 
lation, except where such legislation 
is in conflict with some act of Con- 
gress, or where it tends to impair or 
destroy the utility of such banks, as 
agents or instrumentalities of the 
United States, or interferes with the 
purposes of their creation.* 





* Waite v. Dowley, 4 Otto, 527. 
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Construing the national bank act 
as authorizing national banks to 
receive and pay interest on savings 
deposits, evidenced by pass-book or 
certificate, not subject to check, and 
re-pay them at stipulated future 
periods, in short, to invite and re- 
ceive and pay savings deposits in 
the same manner as savings banks 
do, and to loan these deposits on 
personal security and make invest- 
ments in the other ways provided by 
the act, it is clear that state legis- 
lation, forbidding a national bank 
to operate a savings department, or 
attempting to restrict the invest- 
ments of savings deposits in national 
banks to the same properties and 
securities in which its own savings 
banks are authorized to invest, 
would be in conflict with the act of 
Congress, and therefore void. 

The national banks are the only 
class of corporations organized under 
laws other than those of a state, 
that can do business in a state under 
authority of the law of their incor- 
poration, notwithstanding the busi- 
ness done may be something which 
the state refuses to its own corpora- 
tions of like character. For example, 
a national bank in the state of New 
York can issue a time certificate of 
deposit. A bank organized under 
New York laws is forbidden to do 
this. A few years ago, the New 
York legislature had to make its 
penalty for usury against state 
banks less severe, and conform to 
the penalty provided by Congress 
against national banks, to put its 
own banks on an equal footing with 
national banks in this respect. If a 
national bank can do a savings 
bank business in a state, the con- 
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duct of which business the state de- 
nies to all other corporations except 
specially regulated savings banks, 
but is powerless to prevent its con- 
duct by national banks, it is the 
duty of Congress, which has the sole 
power, to regulate this branch of 
business by national banks, if it 
needs regulating. 

The operation of combined com- 
mercial and savings banks, under 
proper legislative regulation of both 
branches, has been demonstrated to 
be successful in the state of Michigan. 
The Banking Law adopted by that 
state in 1887 authorized the for- 
mation of banks having departments 
for both commercial and savings 
bank business and provided proper 
restrictions and regulations govern- 
ing each department. Among other 
provisions was one that “‘ any bank 
combining the business of a com- 
mercial and a savings bank shall 
keep separate books of account for 
each kind of business: provided, that 
all receipts, investments and trans- 
actions relating to each of said 
classes of business shall be governed 
by the provisions and restrictions 
herein specifically provided for the 
respective kinds of banks.’’ In 1892, 
Bank Commissioner Sherwood in his 
annual report, said: ‘‘ At the time 
the present Banking Law became 
operative, | had some doubt as to 
the wisdom of section 1, which allows 
banks to incorporate with savings 
and commercial departments for the 
transaction of both classes of busi- 
ness. I see nothing as yet, however, 
that would lead me to suggest the 
changing of the law, especially in 
small towns and villages, where the 
union of the two classes of business 
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under one management is of great 
profit and convenience to the public.”’ 

And again in his report dated 
December 30, 1893, after the disas- 
trous panic of that year, he said: 
‘‘At the commencement of the panic, 
many persons were uncertain as to 
the ability of the State banks to 
withstand the financial excitement, 
as the law, so recently adopted, 
under which they were incorporated, 
being a dual law, provided for the 
transaction of both a commercial 
and savings business. The officers 
of the banking departments of Cali- 
fornia, Minnesota and Massachusetts 
evidently had their doubts as to the 
advisability of uniting the two, for 
they recommended in their annual 
reports that savings banks should 
not be permitted to transact a com- 
mercial business, for the reason that 
the savings bank is likely to be 
injured by any misfortune which may 
overtake the commercial bank. 

‘At the time the banking law be- 
came operative, | doubted the pro- 
priety of allowing banks to incor. 
porate with savings and commercial 
departments, especially in our large 
cities, and all through the panic I 
closely watched the effect that the 
unprecedented financial stringency 
would have upon these banks. I am 
now satisfied that if properly man- 
aged, and under careful, judicious 
supervision, they can be as success- 
fully conducted as though they were 
separate institutions. In fact in 
many instances they were stronger 
because of the union. 

“If there was any exhibition of 
weakness, it was from other causes, 
rather than the effect of the dual law. 

“The reports of the banking com- 
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missioners of the states above men 
tioned, were made before the panic, 
and I am inclined to believe that 
the real reason that the two classes 
of business did not operate success- 
fully together in these states, was 
because of the insufficiency of their 
banking laws, rather than the reason 
given. 

‘* Michigan's banking law has al! the 
good features of the national bank 
act, with several valuable amend- 
ments adapted to the varied busi- 
ness interests of the state, and our 
citizens can congratulate themselves 
that it had been in operation long 
enough to command the respect of 
the public, before we were compelled 
to contend with the unprecedented 
monetary stringency of 1893.” 

In New York, the savings bank 
business is supposed to be confined 
to a special class of institutions, 
specially regulated and carefully re- 
stricted in the matter of investments. 
Its conduct is apparently denied to 
all others by the following provi- 
sion : 

‘“No bank, banking association, in- 
dividual banker, firm, association, 
corporation, person or persons shall 
advertise or put forth a sign as a 
savings bank, or in any way solicit 
or receive deposits as a savings 


bank’’—with a penalty. Sec. 131, 
Banking Law. 


But this provision came up for con- 
struction by the New York court of 
appeals in the case of the Bingham- 
ton Trust Company* in the year 
1893 and this provision was shown 
not to prohibit to other corporations 
having power to receive deposits, 
the doing of practically a savings 
bank business but merely to pro- 


= People v. BinghamtonTrust Co. 139 N.Y.185. 
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hibit its being done in the name of, 
or as, a savings bank. The trust 
company, in connection withits other 
business, conducted an ‘Interest De- 
partment.”’ It issued pass-bookscon- 
taining rules governing deposits in 
the ‘Interest Department,” similar 
to rules governing deposits in sav- 
ings banks. Among others, rules 
that the pass-book must be pre- 
sented accompanied with order of 
withdrawal; giving the company the 
right to require notice of withdrawal; 
that 4% interest would be paid on 
deposits left three months or longer; 
and other rules similar to those 
which savings banks make. In print- 
ed circulars the company informed 
the public that ‘tthe large capital 
employed and the restrictions to 
which trust companies are subjected 
by the laws of the state, render them 
the safest.kind of depositories; and 
as the name implies, are institutions 
that the people maytrust with their 
savings;”’ that it was prepared ‘‘to 
receive deposits and issue therefor 
certificates transferable and payable 
on demand, with interest at the rate 
of 4 per cent. per annum, if left three 
months, and special rates for other 
definite periods;’’ and that an “In- 
terest Department’’ had been organ- 
ized and deposits therein would ‘be 
governed by the following rules;”’ set- 
ting forth the pass-book rules. The 
trust company also advertised in the 
newspapers that ‘‘An Interest De- 
partment has been organized and de- 
posits therein will drawinterest, until 
further notice, at the rate of four per 
cent. per annum, if left three months 
or longer, subject to usual rules. In- 
terest begins at date of deposit and 
draws interest till withdrawn. Send 
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for pamphlet giving full particulars.” 

The Attorney General took the case 
to the Court of Appeals contending 
that the company had violated the 
provision that makes it unlawful for 
any corporation, association or in- 
dividual ‘‘to advertise or put forth 
a sign as a savings bank, or in any 
way to solicit or receive deposits as 
a savings bank” But the court of 
appeals sustained the company and 
held there was no violation. Gray J., 
speaking for the court, said: 

“If those rules are such as savings 
banks have adopted, in their rela- 
tions and dealings with depositors, I 
see nothing in them but a regulation 
of the manner of doing business; 
which has nothing in its nature to 
make it so peculiarly appropriate to 
the savings bank business as, in the 
view of the law, or of the ordinary 
mind, to constitute any test of the 
organic business; or that the rules 
are other than would be appropriate 
for adoption for the regulation of 
any business in which deposits of 
money are received and held upon 
an obligation to pay interest. I do 
not see that the rules, which are given 
in the circular as governing the In- 
terest Department and which are 
printed in the pass book, are such 
as should be confined in their use to 
a savings bank business. * * * 
The statute has not prescribed a set 
of rules, or of regulations, for doing 
business with depositors, for the 
adoption by the one or the other 
class of corporations; nor has it 
done anything more than to define 
and limit their powers, duties and 
privileges. I know of no principle of 
law which, as to commercial transac- 
tions within their chartered powers, 
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and involving the receipt or borrow- 
ing of, and the obligation to repay, 
moneys, denies the entire freedom to 
regulate them by sucha contract as 
the parties are willing to enter into. 
The learned attorney general, con- 
ceding that trust companies may re- 
ceive deposits of money and may pay 
interest upon them, argues that they 
may not transact or regulate their 
business upon the general plan, or in 
the manner usually adopted by sav- 
ingsbanks. Whymaytheynot? Can 
there be such a thing as an exclu- 
sive appropriation of a system of 
conducting commercial transactions, 
and thereby to symbolize it to the 
world? I do not think that savings 
banks, however closely in the public 
interest they should be guarded, 
should be accorded a monopoly of 
any set of business rules. The vice 


of the position, taken for the People 
in thiscontroversy, seems to be found 
in attaching a wrong sense to the 


language of the section. The prohi- 
bition is that a corporation shall 
not ‘solicit or receive deposits as a 
savings bank.’ It would not be cor- 
rect to interpret that language as 
though its literal reading were ‘to 
solicit or receive deposits as a sav- 
ings ‘bank solicits or receives de- 
posits.’ That would, in my opinion, 
impute to the legislature an unneces- 
sary intention. I think it plainthat 
it embodies the legislative intention 
that a corporation shall not, in so- 
liciting and receiving deposits, repre- 
sent or hold out itself as a savings 
bank so as to deceive the public. Un- 
less it can be established that, in the 
acts of issuing the circular and of 
publishing the advertisement in ques- 
tion, there is either a soliciting of 
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deposits from the public in the char- 
acter, or under the pretense of being 
a savings bank, or an advertising of 
the corporate business in such man. 
ner as to deceive persons into be. 
lieving it to be that of a savings 
bank, we could not say that any 
violation of the law has been made 
out. * * * * There is nothing in 
the paper which should lead minds 
of the plain order to suppose that 
the corporate business was that of a 
savings bank; and the only feature 
of corporate resemblance is in the so- 
liciting of deposits and the manner 
in which they would be received and 
held. That, however, is not a busi- 
ness distinctively and exclusively of 
a savings bank. Nor is the published 
advertisement of the defendant sub- 
ject to any other legal criticism than 
is the circular. The advertisement is 
not that the defendant could, or 
would, do business as a savings 
bank; and, no more than the cir- 
cular, does it hold the company out 
as a savings bank.”’ 

The above is instructive as show- 
ing what is prohibited. Any other 
moneyed corporation having the 
power to receive deposits, can solicit 
and receive and contract for their re- 
payment as savings banks do—that 
is, pay interest on them, contract 
for notice of withdrawal before re- 
payment, require presentation of 
pass-book on withdrawal, in short 
make all the rules and regulations 
which savings banks make—pro- 
vided, only, it does not hold itself 
out as a savings bank, or deceive the 
public into believing it is a savings 
bank. In otherwords, it can conduct 
a savings bank business in the mat- 
ter of receipt and payment of de- 
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posits, so long as it does not do so 
as a savings bank, but makes it clear 
it is conducting business as a com- 
mercial bank or trust company; it 
can do the business, but must not 
adopt the name; it is not prohibited 
from the substance, only the shell. 
Concerning the conduct of savings 
departments by national banks in 
the state of New York such banks 
do not, as already shown, come 
within the scope of the state statu- 
tory provision in any event; their 
powers are derived from Congress 
over which the state has no control. 
While, as already shown, the com- 
bination of savings with commercial 
banks in Michigan has been practica- 
ble and advantageous in the light of 
the experience of that state, the au- 
thoritiesin Massachusetts have taken 
a contrary view. In 1891 the sav- 


ings bank commissioners reported 
that the savings bank system was 
being seriously endangered “first, by 
national banks opening a savings 
department; and, second, by some 


of the trust companies, incorporated 
by our own legislature, entering upon 
a similar business.”’ In 1892 the 
board again referred to the subject, 
and in their report, said: 

‘“‘ Theinterests of a public policy thus 
established require that our people 
who invest their earnings in savings 
institutions be protected from all at- 
tempts to obtain their deposits by 
institutions less guarded and re- 
stricted than our savings banks, 
and whose whole structure and mode 
of business is radically different from 
them. The danger of allowing na- 
tional banks and trust companies to 
receive deposits of these people is not 
more the investments which they 
make and which are peculiar to 
them, as it is in the fact that to 
allow such investments is a blow to 
a wise and beneficent public policy. 


If the motive of the national bank . 


and trust company in receiving these 
funds were a benevolent one, there 
might be some excuse for the desire 
to receive them; but, as they desire 
to receive such funds simply for the 


409 


purpose of enlarging their earning 
capacity and of paying larger divi- 
dends on the capital stock invested, 
it would seem doubly unwise to allow 
it. Our objections, then, to allowing 
such an institution to do business 
as a savings bank are: that it is 
detrimental to the interests of a 
large class of our citizens, and thus 
subversive of a wise public policy; 
that it will in time subject our sav- 
ings institutions, which are wisely 
restricted in the kind and method of 
business which they do, to the ruin- 
ous competition with other institu- 
tions not so restricted and limited; 
and, finally, that it has an element 
of selfishness in it, which is danger- 
ous in itself and is sure to grow as 
the business increases in volume. We 
desire, therefore, again to enter our 
emphatic protest against the further 
continuance of any institutions other 
than savings banks taking deposits 
without being governed by the same 
restrictions and subject to the same 
limitations. We therefore recommend 
the enactment, first, of a law pro. 
hibiting safe deposit and trust com- 
panies from doing business in the 
manner of a savings bank; and, 
secondly, of a law forbidding indi- 
viduals, associations and corpora- 
tions from putting forth a sign asa 
savings bank, and from soliciting 
and receiving deposits as a savings 
bank. We earnestly recommend this 
subject to your most careful and con- 
siderate attention, to the end that 
all attacks on our savings bank sys- 
tem may be repulsed, and that a 
great system of public policy may 
be conserved.” 

In January 1904, again reporting 
upon the subject, the savings bank 
commissioners said : 

“In response to the above recom- 
mendations, the General Court of 
1893 enacted legislation which but 
partially remedied the conditions 
referred to, so that to-day under 
existing laws there is no legal barrier 
to prevent any person, association 
or corporation, either domestic or 
foreign, from soliciting and receiving 
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deposits of the class referred to, pro- 
vided that they do not, in the lan- 
guage of the statutes, “advertise or 
put forth a sign as a savings bank, 
or in any way solicit or receive de- 
posits as a savings bank.’ 

“One financial institution in the 
Commonwealth recently instituted a 
‘savings department,’ and publicly 
appealed to depositors in savings 
banks forcontributions thereto. The 
Board submitted its public adver- 
tisement to the Attorney-General, 
invoking his opinion as to whether 
the institution and maintenance of 
such a department was in violation 
of the law above referred to, and 
was advised, in effect, that, inas- 
much as the institution had not em- 
ployed the words ‘savings bank’ 
in seeking such patronage, therefore 
it had not violated the law. 

“The Board coincides with the em- 
phatic views entertained by its pre- 
decessors relative to this matter, and 
would respectfully urge upon your hon- 
orable body the desirability, if not the 
necessity, of such legislation as will 
tend to prevent any further enlarge- 
ment of such business by any personal 
or corporate interests over which the 
General Court can exercise control.”’ 

There has been no further legisla- 
tion, as yet, in compliance with the 
above stated request Of course, as 
already shown, the conduct of sav- 
ings departments by national banks 
is beyond the scope of state legisla- 
tive enactment. All that the state 
can do is to regulate its own insti- 
tutions. There still remains on the 
statute book of Massachusetts the 
law enacted in 1893 prohibiting ad- 
vertising or putting forth a sign as 
a savings bank, or soliciting or re- 
ceiving deposits as a savings bank 
which, as already seen, does not pre- 
vent the doing of savings bank busi- 
ness by other banks and trust com- 
panies, provided they do not call them- 
selves ‘“‘savings banks” in so doing. 

In 1898, the Massachusetts legis- 
lature regulated the conduct of busi. 
ness by savings banks when done in 
the same room or enclosure with a 
national bank or other financial cor- 
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poration, and in 1902 enacted the 
following prohibitive provisions : 

‘‘Nosavings bank nowincorporated 
shall after the 1st day of July 1904, 
and no savings bank hereafter in- 
corporated shall, after its incorpora- 
tion, occupy the same office or suite 
of offices with a national bank, trust 
company or other bank of discount, 
nor any office directly connected by 
means of doors or other openings in 
partitions with the office or suite of 
offices used or occupied by any such 
national bank, trust company or 
other bankof discount. Anysavings 
bank violating the provisions of this 
section shall be punished by a fine 
of not more than $500. 

“‘After the 1st day of July, 1904, 
no president, vice-president or treas- 
urer of a savings bank shall hold 
the office or perform the duties of 
president, vice-president, treasurer or 
cashier of a national bank or trust 
company or any other bank of dis- 
count. Whoever violates the provis- 
ions of this sectionshall be punished 
by a fine of not more than $500.” 

The above prohibition upon sav- 
ings banks and their officers in 
Massachusetts divorces them from 
connection with national banks, 
trust companies and other banks of 
discount. But the Massachusetts 
legislature has not, as yet, prohibited 
others than savings banks from 
doing a savings bank business, pro- 
vided they do not do soin the name 
of,or as asavings bank; and further- 
more, the state legislature has no 
control over the business of national 
banks, so long as they exercise pow- 
ers granted by the national bank act 

The combination of savings bank 
business with commercial bank busi- 
ness seems to be growing in favor 
in many sections. If there is need of 
further legislative regulation in the 
interest. of savings depositors and 
with a view to their safety, this isa 
matter for the legislatures of the re- 
spective states, save where national 
banks in any state operate savings 
department; as to these banks, if 
additional legislation is necessary, it 
is for Congress to provide it. 
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THE STOPPING PAYMENT OF A CERTIFIED CHECK. 


‘'T HE following, from a recent ex- 
change, brings up an interesting 
question for consideration : 

New York, N. Y.—The right to 
stop payment on a certified check 
was brought up in the action taken 
this week in New York by the cred- 
itors of the defunct brokerage 
house of Haight & Freese. This 
action was taken by an uptown 
bank that had given a certified 
check to one of the parties cover- 
ing a portionof the firm's balance. 
This course was questioned by 
Wall street bankers who character- 
ized the action as illegal, inasmuch 
as a check was virtually cashed as 
soon as it was certified, it being 
then the direct obligation of the 
bank and no longer under the de- 
positors’ control. A bank officer 
of national reputation, in com- 
menting on the episode, said that 
under no circumstances would he 
revoke payment of a certified check. 
To do so, he contended, would make 
his bank liable for damages, since 
certification meant nothing if it 
did not insure payment on presen- 
tation. There could be no quibble 
about it; if there was the protec- 
tion was valueless. The question 
may be taken to the courts. 

The belief is current and popular 
that a certified check is the ‘‘ same as 
money; ”’ that a man who takesa 
certified check holds something as 
good as actual money, with absolute 
right to payment by the bank, and 
an absence of right in the depositor 
to order payment stopped, and in 
the bank to refuse payment, because 
of alleged equities against the holder; 
that a bank should for its own pres- 
tige, honor its certified checks in all 


cases, the same as it would redeem 
its bank notes, having no right to 
give ear to alleged equities of the 
depositor, or any one else, against 
the holder, but leaving all such mat- 
ters for settlement directly between 
the parties. 

A recent New York appellate term 
decision* would seem to give sanc- 
tion to this belief. A depositor had 
his check certified, delivered it to the 
payee, then stopped payment. The 
payee sued the bank which asked the 
court to interplead depositor and 
payee. The court, refusing, held: 
‘‘ The delivery to the plaintiff of the 
certified check drawnon thedefendant 
bank amounted in legal effect to the 
payment by the depositor to the 
plaintiff of so much money. The 
bank was merely the custodian of 
the money for the plaintiff. By its 
certification of the check it lost all 
power to withold it from the plain- 
tiff, and was bound to pay it over 
to itas its sole property on demand.” 

The court cited as authority the 
language of the supreme court of the 
United States in the famous case of 
Merchants Bank v. State Bank: t 


“By the law merchant of this 
country the certificate of a bank that 
a check is good is equivalent to ac- 
ceptance. It implies that the check 
is drawn upon sufficient funds in the 
hands of the drawee, that they have 
been set apart for its satisfaction, 
and that they shall be so applied 
whenever the check is presented for 


* Herrmann Furniture Works v. German Ex- 
change Bank, 21 B. L. J. 392. 
+ 10 Wall. 647. 
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payment. It is an undertaking that 
the check is good then and shall con- 
tinue good, and this agreement is as 
binding on the bank as its notes of 
circulation, a certificate of deposit 
payable to the order of the deposi- 
tor, or any other obligation it can 
assume. The object of certifying a 
check, as regards both parties, is to 
enable the holder to use it as money. 
The transferee takes it with the same 
readiness and sense of security that 
he would take the notes of the bank. 
It is available also to him for all 
the purposes of money. Thus it 
continues to perform its important 
functions until in the course of busi- 
ness it goes back to the bank for 
redemption and is extinguished by 
payment. It cannot be doubtedthat 
the certifying bank intended these 
consequences, and it is liable accord. 
ingly. To hold otherwise would 
render these important securities 
‘only a snare and delusion. * * * 
The practice of certifying checks has 


grown out of the business needs of 
the country. They enable the holder 
to keep or convey the amount speci- 


fied with safety. They enable per- 
sons not well acquainted to deal 
promptly with each other, and they 
avoid the delay and risks of receiv- 
ing, counting, and passing from hand 
to hand large sums of money.” 


But, notwithstanding the theory or 
belief that a certified check is the 
same as money, as good as gold in 
the holder’s hands, and notwith- 
standing the statement of the legal 
proposition by the New York court, 
above cited, that ‘‘by certification 
of a check, the bank loses all power 
to withhold the money from the 
holder,” we think there are, or may 
be, circumstances under which it is 
proper for a bank to withhold pay- 
ment of its certified check, not by 
reason of any right of countermand 
by the depositor, but because of facts 
brought to its attention by the de- 
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positor, or other person claimi: 
the money, accompanied by ten 
of indemnity, upon which the bank, 
in the exercise of a sound discretio 
might rightfully refuse payment u 
til the holder's right, or absence 
right, to the money was judicially 
determined. We do not refer to cases 
of refusal to pay by reason of im- 
proper, defective or forged indorse- 
ment—that it is proper to refuse to 
pay in such cases is unquestioned— 
but assuming the holder is the 
genuine payee or indorsee, we have 
in mind cases of acquirement through 
fraud, illegality or theft. 

In the first place, we do not think 
the depositor has any legal right to 
order payment stopped of a certified 
check. The right of countermand is 
lost immediately the check iscertified, 
and a new obligation created of the 
bank directly with the holder. Where 
the check is certified fora holder, other 
than the drawer, the latter is abso- 
lutely discharged from all further 
liability upon the instrument; where 
the check is certified for the drawer, 
and then issued by him, the latter 
is not absolutely discharged but, the 
bank being primary debtor, the 
drawer is conditionally liable if the 
bank does not pay. In either event, 
the drawer’s right of countermand 
no longer exists; the obligation has 
passed beyond the stage of a revoca- 
ble order; it is a new obligation di- 
rectly between bank and holder. 

What, then, in the absence of right 
of countermand by the depositor, is 
the moving force which will justify 
the bank in refusing to pay its cer- 
tified check? It is the bringing to 
the notice of the bank such facts as 
will show that the holder is wrong- 
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fully in possession of the instrument 
and that payment to him will further 
the wrong. Thedepositor may show, 
for example, that the payee has 
cheated him; or that the holder isa 
thief of the instrument; or that the 
holder has obtained it upon an 
illegal consideration. The depositor, 
admitting that if it has passed to an 
innocent purchaser, the bank must 
pay, will nevertheless show facts dis- 
entitling the wrongful holder to the 
money; then, if he satisfactorily in- 
demnifies the bank for any loss it 
may sustain, the latter’s refusal to 
pay would seem justifiable and proper. 

Even were the certified check on 
the same plane of currency as a 
bank note, the refusal of payment 
by the bank to an alleged wrongful 
holder in possession, at the behest 
of an alleged rightful holder who 
tenders indemnity, would seem the 
proper practice. In anearly English 
case* the owner of a Bank of Eng- 
land note, payable to bearer, mailed 
it to another. The mail was robbed. 
The owner ‘ having notice of this 
robbery, applied to the Bank of 
England ‘to stop the payment of 
this note; ’ which was ordered ac- 
cordingly, upon Mr. Finney’s enter- 
ing into proper security ‘to indem- 
nify the bank.’”’ This shows the 
practice of the Bank of England to 
refuse payment, upon notice of loss 
or theft, upon tender of indemnity. 
However in this case, the robber 
having passed the note away for 
value, the new holder’s right to it 
was of course, upheld. But, bearing 
upon the bank’s justification to 
withhold payment upon notice of 
the facts in such a case, the follow- 
ing language of the court is instruc- 
tive: ‘* No dispute ought to be made 
with the bearer of a cash note; in 
regard to commerce and for the sake 
of the credit of these notes: though 
it may be both reasonable and cus- 
tomary, to stay the payment till 


* Miller v. Race, t Burr. 455; year 1758. 
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inquiry be made, whether the bearer 
of the note came by it fairly, or 
not.” If it is reasonable and custo- 
mary to withhold payment of a bank 
note, payable to bearer, upon claim 
of theft , until the bearer’s rights are 
ascertained, with stronger reason is 
there justification for a bank to 
refuse payment of its certified check, 
which is in the majority of cases not 
payable to bearer, to a payee or 
holder against whom theft, fraud or 
illegality is alleged. 

From this and other* bank note 
cases it is clear that, upon notice by 
the true owner of loss, theft, or illegal 
deprivation of his rights in a bank 
note, it has been deemed in practice, 
and judicially, right and proper for 
the bank to withhold payment, upon 
tender of indemnity, until the rights 
of the holder demanding payment 
can be ascertained. Equally, then, it 
would seem the proper practice fora 
bank to withhold and refuse pay- 
ment of its certified check, upon no- 
tice of loss, theft, fraud or illegality, 
which would impeach the title of the 
payee or holder, and tender of in- 
demnity. Banks customarily refuse 
payment of certificates of deposit, 
upon notice of loss from the payee, 
or fraudulent deprivation, accom- 
panied by tender of indemnity. 
Wherein is the difference in case of a 
certified check ? 

The supreme court of Illinois in one 
case has said : + 

‘“‘We were of opinion that a certi- 
fied check was something more than 
an acceptance of an inland bill of 
exchange, since the certificate gives 
the check greater currency, enabling 
it to pass from hand to hand as 
money, and being by a bank issuing 
its own notes as currency, more con- 
fidence would be inspired than by a 
bill of exchange drawn on an indi- 
vidual and accepted * * * More 
reflection and a close examination of 
the authorities have satisfied us we 





* Co. v. Perry, 11 Il. 467; ‘Olmsted v. Bank, 
32 Conn. 278. 
+ Rounds v. Smith, 42 Ill. 245. 
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were in error, and that the check, 
though certified and used as money, 
still retained all the characteristics 
of an inland bill of exchange.” 

The Negotiable Instruments Law 
defines acheck as “‘a bill of exchange, 
drawn on a bank and payable on 
demand,”’ and “ where a check is cer- 
tified by the bank on which it is 
drawn, the certification is equivalent 
to an acceptance;’”’ and ‘‘where the 
holder of a check procures it to be 
accepted or certified, the drawer and 
all indorsers are discharged from all 
liability thereon.’ 

The above being the legal state. 
ment of the character of a certified 
check—an accepted bill of exchange 
—in effect the promissory note of the 
bank payable to the legal holder, to 
what extent does the proposition, 
judicially stated in a recent New York 
’ case, hold good that by certification, 
the bank loses all power to with- 
hold the money from the holder? 
And to what extent is the popular 
ideacorrect thata bank should never 


dishonor, or refuse payment of its 
certified check? 

In our opinion, it is thus limited: 
The depositor has lost control of the 
fund and has no power to counter- 


mand its payment; and although 
there may have been an absence or 
failure of considerationfor the check, 
between drawer and payee, this want 
of consideration would not, ordi- 
narily, relieve the bank from liability 
to the payee, for it could not set up 
such failure of consideration between 
third parties in defense of its own 
obligation to pay, based ona valua- 
ble consideration. It would not, 
probably, under such circumstances 
be warranted or justified in dishonor- 
ing its obligation at the request of 
the drawer, but the law would re- 
quire those parties to independently 
litigate their differences. 

But beyond this, in cases of the 
payee’s theft, fraud or illegality, we 
think upon such facts being brought 
to the bank’s notice by its deposi- 
tor, not by way of countermand of 
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payment which he would have no 
right to make, but by way of appli- 
cation or request not to pay, ac- 
companied by satisfactory security, 
a case is presented which would o:ii- 
narily justify the bank in withhold- 
ing payment, until the right to the 
money between conflicting claimants 
was established. In case of theft of 
a bank note, the courts have justi- 
fied the bank’s withholding payment 
on application of the owner, until 
inquiry made. Should the payee of 
a certified check, steal it from the 
drawer, who never intended to de. 
liver it to him, or another steal such 
check when indorsed in blank, clearly, 
upon notice of the facts, the bank 
should withhold payment. And if, 
instead of theft, the payee of a cer- 
tified check should receive it from 
the drawer by way of payment of, 
say, forged or spurious bonds or se- 
curities, equally it would seem the 
bank, upon notice of the fraud, 
should withhold payment. And, 
again, if the payee of a certified 
check received it from the drawer 
upon an illegal consideration, for 
example, for money wonat gambling, 
equally, again, upon notice of the 
facts, the bank should comply with 
the application and refuse payment,* 
until the rights of the holder were 
determined. 

The above we think, is the true 
view of the problem presented. True, 
a depositor has no right to stop 
payment of a certified check. It is 
the bank’s independent promise to 
pay the payee or holder. 

Of course, in the large majority of 
cases, certification means payment 
to the holder, especially so to the 
bona fide transferee from the original 
holder—as to him the certified check 
is as good as gold—but it is not the 
same as money to the original 
holder by theft, fraud or illegality, 
although for ordinary failure of con- 
sideration to the drawer, without 
fraud, probably the check is col- 
lectible of the bank. 


* Dunn v. Bank, 16 B. L J. 36. 
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FOREIGN BILL OF EXCHANGE. 


Demand bill drawn in New York on Austria for 
shipment of iron— Purchase by New York bank- 
ers—Instrument a foreign bill of exchange 
and not a check—Failure to protest discharges 
drawer under Negotiable Instruments Law of 
New York, notwithstanding contrary law of 
Austria. 


Amsinck et al. v. Rogers, et al., New York Supreme Court, 
Appellate Division, First Department, April 14, 1905. 


R & Co., iron dealers in New York and else- 
where, shipped iron from Alabama to Austria and 
drew a demand draft to their own order on a 
party in Vienna for the price, which, with bill of 
lading attached. was indorsed to and discounted 
by A & Co., New York bankers. The draft was 
forwarded to Austria for collection, and received 
by agents in Vienna and presented to the drawees 
January 22, 1901. The drawees requested the 
collecting agent not to present at that time. The 
collecting agent thereupon withdrew the present- 
ment, and did not protest the draft, nor were the 
drawers notified of the presentment and non- 
payment. On January 28, the draft was again 
presented, the same request made by the drawees, 
presentment again withdrawn, and no protest 
made or notice of dishonor given. On February 
12, presentment was again made, payment was 
refused, but no protest made or notice given the 
drawers. On February 13, the collecting agents 
mailed the draft to the London agents of A & Co. 
with a letter stating presentment had been made 
and payment refused, and the London agents 
mailed the same advice to A & Co. Upon learn- 
ing the facts, A & Co. cabled directions to their 
London agents to have the draft protested ; the 
draft was returned by the latter to Austria, and 
on February 21 again presented and protested. 
The drawers were notified by A & Co. of the 
non-payment when the latter first received word 
thereof, and as soon as the protest was received 
by A & Co, they sent same to the drawers. 


Under the law of Austria a demand or sight 
draft, whether foreign or domestic, may be pre- 
sented for payment as frequently as occasion re 
quires within two years after its date, and such 
laws do not provide for protest for non-payment 
or notice of dishonor. 

Held: The liability of the drawers was gov- 
erned by the law of New York, not that of Austria. 
Under the Negotiable Instruments Law of New 
York the instrument was a foreign bill of ex- 
change, not a check, and protest was necessary 
to hold the drawers liable. The drawers were 
discharged from liability by reason of the failure 
to protest for non-payment upon the first present- 
ment of the draft. 


Appeal from judgment on report of 
Referee. 


Action by Gustav Amsinck and 
another against William C. Rogers and 
others, drawers of a bill of exchange. 
From a judgment on referee’s report 
in favor of defendants, plaintiffs’ ap- 


peal. Affirmed. 


INGRAHAM, J. This action was tried 
before a referee, and the facts found 
were fully sustained by the evidence. 
The question presented depends en- 
tirely upon the legal conclusion to be 
drawn from the facts found by the ref- 
eree. The plaintiffs were co-partners, 
doing a commission and banking busi- 
ness in the city of New York; the 
defendants were copartners, doing a 
wholesale iron business in New York 
and various other cities in the United 
States. On the 3dof September, 1900, 
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the defendant sold 1,000 tons of iron to 
a firm of iron merchants doing business 
in Vienna, in the empire of Austria, at 
a net purchase price of £2,058 6s. 8d. 
sterling. In compliance with this con- 
tract, the defendants caused to be 
shipped, on the 12th of December, 
1900, from Birmingham, Ala., 1,000 
tons of pig iron, consigned to the de- 
fendants at Trieste, Austria, taking 
from the railroad company an export 
bill of lading therefor. On December 
26, 1900, the railroad company caused 
the iron to be loaded on a steamship at 
New Orleans, La., which vessel was 
expecting to sail forthwith for Trieste, 
Austria, and received from said steamer 
a bill of lading, which was by the rail- 
road company forwarded to the defend- 
ants in the city of New York. Where- 
upon the defendants notified the pur- 
chasers by cable that the said iron had 


been shipped on December 26, 1900. 
On the 8thof January, 1901, the defend- 
ants drew an instrument in writing, as 
follows: 


New York, January 8, 1907. 
Exchange for £ 2058 6-8. 
On demand of this original check (du- 
plicate unpaid), pay to the order of Rogers, 
Brown F Company, twenty hundred and 
jifty eight pounds 6 8, payable at rate for 
bankers checks on London, value received, 
and charge the same to account of pig tron 
per S. S. ** Quarnero.”’ 
Rogers, Brown > Co 
To Mess. A. Herm Fraenkl Soehne, 
Ruepgasse, Vienna, Austria. 


Upon this instrument there was in- 
dorsed : 
Pay to Messrs. G Amsinck F Co. 
or order, value received. 
January 8, 1901. 
2 one cent U. 8. Internal Revenue stamps, cancelled. 


Rogers, Brown F Co. 
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This instrument, thus endorsed, was 
delivered by the defendants to the 
plaintiffs, with the bill of lading cov- 
ering the iron, which was also endorsed 
to the plaintiffs and attached to the 
draft. Upon the delivery of this check 
or draft to the plaintiffs, the plaintiffs 
paid to the defendant the equivalent 
in American money of the amount 
called for by the draft. The referee 
found that the plaintiffs purchased the 
check or bill in due course of business, 
were bona fide purchasers for value, 
without knowledge or notice of equities 
or defenses, if any such existed; that 
on the oth of January, rgo1, the day 
after this check or draft was sold, the 
defendants were advised by cable from 
the purchasers that, on account of a 
claim of delay in shipment of said iron 
they would not accept the same, except 
at a reduction of five shillings per ton; 
that on the same day the defendants 
consented by cable to this reduction, 
and advised the purchasers to pay the 
draft or check, and to draw upon the 
defendants for the difference of five 
shillings per ton, amounting to £300 
sterling, to cover this difference; that, 
on the receipt of said cable, the pur- 
chasers, on January roth, 1901, drew 
upon the defendants a draft in the said 
sum of £300 sterling to cover this dif- 
ference, which was presented on Janu- 
ary 25, 1901, to the defendants in New 
York, and paid by them in full, and the 
sum so paid was remitted to and re- 
ceived by the purchasers on or about 
February 12, 1901; that the steamer 
upon which this iron was shipped did 
not sail until January 19, 1901, and 
arrived at Trieste, Austria, on the 5th 
of March, 1901; that during the months 
of January, February, and March, 1901, 
there was a fair market for pig iron at 
Genoa, Italy, where the steamer first 
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stopped, arriving at Genoaon February 
20, 1901; that on the 2oth of February, 
rgo1, the said 1,000 tons of pig iron 
could have been sold by the defendants 
at Genoa, Italy, at the same price at 
which the same had been sold to the 
purchasers at Vienna; that upon the 
arrival of the ship in Trieste, Austria, 
the purchasers refused to accept the 
iron, upon the ground that the same 
had not been forwarded and delivered 
within the time specified in their agree- 
ment with the defendants; that on 
January 8, 1go1, thischeck or bill drawn 
by the defendants upon the purchasers 
was forwarded by the plaintiffs to 
Vienna for collection, and was received 
by mail by the collecting agents in 
Vienna on the 22d day of January, 
1901; that this check or bill was pre- 
sented by the agents to the purchasers 
of the iron at the latter’s address at 
Vienna on January 22, 1901; that the 
agent presenting this check or bill to 
the purchasers was requested by the 
purchasers not to present it at that 
time, because there were certain differ- 
ences then existing between the drawer 
of the draft and the defendants con- 
cerning the iron in question, which 
would probably be adjusted in a short 
time; that the messenger thereupon 
withdrew the presentment; the check 
or bill was not paid and was not pro- 
tested, nor were the defendants noti- 
fied of the presentment and nonpay- 
ment; that on January 28, 1901, the 
check or bill was again presented by 
the agent in Vienna for collection, and 
payment again demanded of the pur- 
chasers of the iron; that the same re- 
quest was again made that the check or 
bill should not be presented at that time, 
for the same reason given on the occa- 
sion of the first presentment on January 
22, 1901, and it was again withdrawn, 
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was not then paid and was not protested, 
nor were the defendants notified of 
such presentment and nonpayment; 
that on February 12, 1901, this check 
or bill was again presented by the col- 
lecting agents; payment was then for- 
mally demanded, which was refused, 
but no formal protest was made, and 
no notice given to the defendants; that 
on February 13, 1901, the collecting 
agents forwarded through the regular 
mails a letter to the plaintiff's agent in 
London, inclosing this check or bill, 
and informing them that the same had 
been duly presented on February 12, 
1901, and payment had been demanded 
and refused; that this letter was re- 
ceived by the plaintiffs’ agent in London 
on February 15, 1901, and on the same 
day the plaintiffs’ agent mailed a letter 
to the plaintiffs in New York, notifying 
them that the check had been presented 
for payment on February 12, 1901, and 
payment refused; that on February 18, 
1901, the plaintiffs’ London agent re- 
ceived a cable from the plaintiffs in 
New York inquiring what had been 
done concerning the check, and on the 
same day the plaintiffs’ agent in London 
cabled to the plaintiffs’ agent in New 
York stating that the check or bill had 
been presented for payment to the 
drawees, and that payment thereof had 
been refused; that on the same day the 
plaintiffs cabled their agent in London 
to have the check or bill protested, and 
on that day the plaintiffs’ agent in 
London returned the check or bill by 
mail to their Vienna correspondents, 
instructing them to present it once 
more and have the same protested ; that 
it was received in Vienna by mail on 
February 21, 1901, and on that day was 
presented to the drawees, payment de- 
manded and refused, and it was there- 
upon on the same day protested, and 
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on February 22, 1901, was, with the 
protest, returned by mail to the plain- 
tiffs’ agent in London; this letter was 
received in London on Monday, Feb- 
Tuary 25, 1901, and was mailed by the 
plaintiffs’ agent in London to the plain- 
tiffs in New York, with the protest, on 
the first mail leaving England for New 
York; that this letter with inclosure, 
was received by the plaintiffs in New 
‘York on March 11, 1901; that on Feb- 
ruary 18, 1901, when the plaintiffs first 
received word by cable that the check 
or bill had been presented and payment 
refused, the plaintiffs notified the de- 
fendants that they had received a cable 
from London stating that the drawees 
would not pay the check or bill, owing 
to differences between the sellers and 
buyers not yet settled; that this letter 
was delivered to the defendants at their 
office in the city of New York bya 
messenger of the plaintiffs on February 
18, 1901; that on February 25th, 1901, 
the plaintiffs received from their Lon- 
don correspondents a letter informing 
the plaintiffs in detail of the present- 
ment and nonpayment of the check, 
and on the same day the plaintiffs 
wrote a letter to the defendants stating 
the substance of the communication 
that they had received from their 
London agents, which letter was re- 
ceived by the defendants on the same 
day, but no answer appears to have 
been given by the defendants; that the 
check or bill, with the certificate of 
protest was received by the plaintiffs on 
March 11, 1901, and on the same day 
the protest, with a memorandum of 
the expenses, was sent to the defend- 
ants; that in reply to this the defend- 
ants wrote to the plaintiffs saying that 
the unauthorized action of the plain- 
tiffs’ Vienna representative ‘‘in neither 
collecting nor protesting the draft in 
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proper time, nor giving any advice 
concerning it, has placed the entire 
transaction in such a position that we 
cannot properly allow any further re- 
sponsibility to rest upon us in the 
matter ;’’ that the plaintiffs thereupon 
demanded of the defendants the repay- 
ment of £2,072 7s. 6d. sterling, equiva- 
lent to $10. 102.83, being the amount of 
the check, with the protest and other 
charges, which payment was refused; 
that the iron was subsequently sold in 
Scotland, and realized the sum of 
$5,738.38, which appears to have been 
received by the plaintiffs, leaving an 
amount of the draft unpaid of $4,364.45 
The referee further found that under 
the laws of the empire of Austria a 
demand or sight draft or check, whether 
foreign or domestic, may be pre- 
sented for payment as _ frequently 
as occasion requires within two years 
after its date, and each such present- 
ment is legally effective; that such 
laws do not provide for protest of such 
check, for non-payment, or for notice 
to drawer or endorser; and that no 
agreement was ever made that the 
instrument set forth in the amended 
complaint should not be duly presented 
and protested in case of nonpayment, 
and notice of such nonpayment and 
protest given to the defendants, nor 
waiving any rights of the defendants 
in these respects; and that the defend- 
ants never waived nor made any agree- 
ment to waive the effect of the non- 
protest of the instrument set forth in 
the amended complaint, or that due 
notice of the nonpayment thereof had 
not been given to them; and that the 
defendants never made any agreement 
to pay the plaintiffs the amount called 
for by the instrument set forth in the 
amended complaint, or any part thereof 
notwithstanding the failure to protest 
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the same for nonpayment; and, as a 
conclusion of law, the referee directed 
a dismissal of the complaint. 

It is claimed by the plaintiffs that the 
law regulating the protest of instru- 
ments of this character and the notice 
necessary to hold the defendants as the 
drawer of the instrument was the law 
of the empire of Austra; while on the 
other hand, it is claimed by the de- 
fendants that the law regulating the 
liability of the drawer of the instrument, 
applicable, was the law of the state of 
New York. The learned referee held, 
and we think quite correctly, that the 
liability of the defendants was to be 
determined by the law of the state of 
New York. The sale of this check or 
draft was made in the city of New York. 
Upon the completion of that transac- 
tion the title of the check or bill vested 
in plaintiffs. They then became its 
owner, and, as security therefor, held 


the title to the iron upon the steamer, 
the bill of lading of which was indorsed 
over to the plaintiffs at the time of the 
delivery of the check or bill to the 


plaintiffs. The defendants thereafter 
had no interest in or control over either 
the check or bill, or the iron which had 
been shipped and which was represent- 
ed by the bill of lading. No liability 
of the defendants to the plaintiffs then 
existed. The only obligation of the 
defendants was to the holder of the bill 
or check if it was dishonored, and the 
obligation that then arose was an obli- 
gation to pay the amount of the bill in 
the state of New York, where it had 
been originally negotiated. The obli- 
gation of the defendants, therefore, if 
it arose at all, was to be performed in 
the state of New York, and is to be 
governed by the laws of that state. 
This rule is stated in Am. & Eng. Enc. 
of Law (2d Ed.) vol. 22, p. 1346. See, 
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also, Carroll v. Upton, 2 Sandf. 171; 
Allen vy. Merchants’ Bank of New York, 
22 Wend. 215, and cases there cited. 
As to whether or not the defendants 
were discharged by a failure to protest 
this instrument for non-payment de- 
pends upon the nature of the instru- 
ment—whether it is a check or bill of 
exchange; but that question is now 
settled by the negotiable instrument 
law (chapter 612, p. 719, of the Laws of 
1897). Section 321 of that act defines 
a check as a bill of exchange, drawn on 
a bank, payable on demand; and sec- 
tion 210 defines a bill of exchange as an 
unconditional order, in writing, ad- 
dressed by one person to another signed 
by the person giving it, requiring the. 
person to whom it is addressed to pay 
on demand, or at a fixed or determin- 
able future time, a sum certain in 
money, to order or to bearer. As the 
instrument in question was not drawn 
ona bank,and wasnot thereforea check, 
it came within the definition of a bill 
of exchange contained in Section 210 
of the act. Section 213, p. 746, of the 
negotiable instrument law, provides 
that an inland bill of exchange is a bill 
which is, or on its face purports to be, 
both drawn and payable within this 
state. Any other bill is a foreign bill. 
Under this section this instrument was 
a foreign bill of exchange. It is also 
provided by the negotiable instrument 
law that a failure to protest this bill 
upon its dishonor discharged the de- 
fendant. Sec. 260 provides that, where a 
foreign bill which has not previously 
been dishonored by non-acceptance is 
dishonored by non-payment, it must be 
duly protested for non payment; that, 
if it is not so protested, the drawerand 
indorser are discharged. Section 261 
provides how such protest must be 
made, and section 263 provides that 
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such protest must be made on the day 
of dishonor. 

Upon the undisputed facts in this 
case, I think the bill was dishonored 
upon the day when first presented for 
payment. It called for payment on 
demand. The bill was presented to 
the drawee for payment. It was not 
paid, and was therefore dishonored. If, 
however, there can be any doubt about 
the dishonor of the bill when first pre- 
sented, based upon a withdrawal of the 
presentment by the agent who had it 
in charge, there can be no doubt but 
that the bill was dishonored when it 
was presented on February 12, 1901, 
and payment formally demanded and 
refused; and consequently, under sec- 
tion 260 of the negotiable instrument 
act, to which attention had been called, 
the drawers were discharged. If it 
were necessary to show that this fail- 
ure to give to the defendants notice of 
the dishonor of this bill caused damage 
to the defendants, the evidence clearly 
establishes that, if the bill had been 
protested for non-payment when first 
presented, the defendants could have 
protected themselves from loss by sell- 
ing the iron at Genoa, where the steam- 
er with the iron on board arrived some 
time after the bill was first presented 
and dishonored. Under the law of this 
state, however, thereis no question but 
that the failure to protest the bill dis- 
charged the defendants. 

It follows that the judgment appealed 
from must be affirmed, with costs. All 
concur. 


NOTICE OF PROTEST. 


Service on hotel corporation, indorser of note— 
Leaving at cashier’s window insufficient—Re- 
quirements of Negotiable Instruments Law 
stated. 


American Exchange National Bank v. American Hotel 


LAW JOURNAL. 


Victoria Company, et al., New York Supreme Cou: 
Appellate Division, First Dept., April 7, 1905. 


A corporation, conducting a hotel in New \ 
was indorser of a note payable in Pennsylv: 
The note was protested, and to prave ser 
notice on the indorser, one M testified that 
served the notice by leaving it ‘‘at the cas 
window” at the hotel, Broadway and Tw 
seventh Street. It was not shown that the ca- 
or any one else was present, or that the » 
drew the attention of any one at the hotel t 
notice, or made any effort to find any officer o 
the hotel corporation, or any one in charge of | 
hotel, to whom to deliver it. 

Held, the evidence is insufficient to show service 
of notice of protest. The Negotiable Instruments 
Law provides that notice of dishonor, to charge 
an indorser, may be given by delivering it jer- 
sonally or through the mail either to the party 
himself or ‘‘to his agent in his behalf,” and this 
does not change the judicial rule which previously 
existed, that where personal service is relied on, 
the evidence must show either actual personal ser- 
vice, or an ordinarily intelligent, diligent effort 
to make personal service upon the indorser, either 
at his place of business during business hours, or 
at his residence, if he have no place of business ; 
but if he is absent, it is not necessary to call a 
second time, and the notice may, in that event, 
be left with any one found in charge; or, if there 
be no one in charge, or no one there, then the 
giving of notice is deemed waived. 


Appeal from Trial Term, New York 
County. 


Action by the American Exchange 
National Bank against the American 
Hotel Victoria Company and another. 
From a judgment in favor of plaintiff, 
defendant hotel company appeals. Re- 
versed. 


LauGuLin, J. The action is against 
Charles M. Reed, the maker, and the 
appellant, as the indorser, of a promis- 
sory note payable to the order of Cos- 
tikan Freres. The complaint alleges 
that the appellant duly indorsed the 
note prior to maturity, having received 
full value therefor, and delivered the 
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same to the payee for full value; that 
the payee subsequently and before ma- 
turity, for full value, duly indorsed and 
delivered the note to the plaintiff; that 
the note was duly presented for pay- 
ment at the First National Bank of 
Erie, Pa., where it was made payable, 
and payment thereof duly demanded 
and refused, whereupon it was duly 
protested for non-payment, and that 
notice thereof was forthwith duly given 
to all of the indorsers. The answer of 
the appellant put in issue, among other 
things, the allegations of the complaint 
concerning notice to it of the presenta- 
tion of the note for payment, the de- 
mand and refusal of payment, and of 
the protest. The plaintiff proved the 


making and indorsement of the note, 
the delivery to it, and offered the note 
in evidence with the notary’s certificate 
showing that he protested it for non- 
payment on the 14th day of October, 


igor, the day it fell due. 

For the purpose of proving the ser- 
vice of the notice of protest on the ap- 
pellant, the plaintiff called one Mairs, 
who testified that on the 16th day of 
October, 1901, he served an original no- 
tice of protest made by the notary at 
Erie, Pa., on the 14th, and addressed: 
‘To American Hotel Victoria Co. S. LB. 
A. Price, Prest.”—wupon the appellant 
at the Victoria Hotel, Broadway and 
Twenty-Seventh street, by leaving it 
“at the cashier's window.” He does 
not show that the cashier or any one 
else was present or that he drew the 
attention of any one thereto, or that he 
made any effort to find any officer of 
the defendant, or any one in charge of 
the hotel, to whom to deliver it. 

The defendant called Mr. Sweeney, who 
testified that he was elected president 
of the defendant and purchased its capi- 
tal stock on the 2d of January, 1901, 
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and continued to be president down to 
the time of the trial; that he had charge 
of the management of the business of 
the appellant and of the hotel during 
the same period, and on the 16th day 
of October, 1901; that he did not see 
or receive any notice of the protest or 
dishonor of the note, and the first he 
knew of the existence of the note, or 
heard of it, was when he received a 
letter from attorneys stating that they 
had the note for collection; and that, 
unless it was paid within a certain time, 
action would be brought thereon. At 
the close of the evidence, counsel for 
the appellant moved to dismiss the 
complaint upon the ground, among 
others, that the plaintiff had failed to 
prove notice to it of the dishonor of the 
note. The motion was denied, and an 
exception taken. 

We are of opinion that the judgment 
must be reversed. The appellant is 
sued solely as indorser of this note. 
The evidence is wholly insufficient to 
show the service of the notice of pro- 
test upon it. Neg. Inst. Law, §§ 167- 
168, provide that notice of dishonor, to 
charge an indorser, may be given by 
delivering it personally or through the 
mail either to the party himself, or ‘‘to 
his agent in that behalf,’’. This doubt- 
less was not intended to change the 
rule as it theretofore existed. Eaton 
& Gilbert on Commercial Paper, 489. 
Where personal service is relied upon. 
the evidence must show either actual 
personal service, or an ordinarily in- 
telligent, diligent effort to make per- 
sonal service, upon the indorser, either 
at his place of business during business 
hours, or at his residence if he have no 
place of business; but, if he beabsent, 
it is not necessary to call a second time, 
and the notice may in that event be 
left with any one found in charge. or 
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if there be no one in charge, or no one 
there, then the giving of notice is 
deemed to be waived. Stewart v. 
Eden, 2 Caines, 121; Bank of Com- 
monwealth v. Mudgett, 45 Barb. 663 ; Id., 
44N.Y. 514; N. Y. & Alabama Contract- 
ing Co. v. Selma Savings Bank, 51 Ala. 
305, 306; Allen v. Edmondson, 2 Exch. 
Rep. 718; Williams v. Bank of U.S., 
2 Pet. 96, 7 L. Ed. 360; Huffcut’s Ne- 
gotiable Instruments, p. 47. The evi- 
dence in this case shows that personal 
service was not made upon any officer 
of the corporation, and there is no evi- 
dence that the notice was left with any 
agent of the corporation, or even where 
it might be reasonably inferred that an 
officer or agent of the corporation would 
receive it. It does not even appear 
upon what floor or in what part of the 
hotel the cashier’s window was, at 
which the notice was left. There can 
be no inference from such evidence 
that the notice was received by the cor- 
poration, and the president and mana- 
ger of the hotel, who was in charge, 
testifies that it was not brought to his 
attention. 

It follows, therefore, that the judg- 
ment and order appealed from should 
be reversed, and a new trial ordered, 
with costs to the appellant to abide the 
event. All concur. 


CHECK TO “A TRUSTEE.” 


Deposit by A in personal account—Withdrawal 
and misappropriation by A—Bank not liable. 


Batchelder vy. Central National Bank of Boston, Supreme 
Court of Massachusetts, April 7, 1905. 


W, trustee under a will, sold bonds of tne estate 
and received in payment a check payable to ‘‘ W 
trustee.” This he deposited in his personal ac- 
count in bank, drew out the money, and disap- 
peared. 

Held, the bank is not liable to the estate for the 
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misappropriation. It was not a creditor of \ 
and had no reason to believe that he was acting 
dishonestly. Mere knowledge on the part « 
bank that trust funds stand to the credit of a 
positor’s personal account, does not charg 
bank with knowledge that the depositor is acting 
dishonestly. 


Bill in equity by one Batchelder, 
trustee, against the Central National 
Bank of Boston to charge the bank with 
money deposited by one Waterman, 
who was trustee under the will of one 
Gray. It appeared that Waterman sold 
bonds of the estate toa firm of brokers, 
who gave for the bonds a check to 
‘‘Otis A. Waterman, Trustee.” Water- 
man deposited the check to his personal 
account in defendant bank, drew the 
money out, and disappeared. The 
court dismissed the bill and reported 
the case to the full court. Bill dis- 
missed. 


Barker, J. Theshort answer to the 
plaintiff's case is the finding that he has 
not sustained the burden of proving 
that the bank had reason to believe that 
Waterman was acting dishonestly. The 
bank was not a creditor of his, and the 
only deposit account he had with it 
was one to his personal credit. The 
bank had noother knowledge even that 
he held any trust, than such as it might 
have inferred from the fact of the form 
of the check. Under those circum- 
stances, it cannot be ruled, as matter 
of law, that for him to deposit to his 
personal account, funds which he took 
as trustee was a dishonest act on his 
part, or that the circumstance that the 
check so deposited was one payable to 
his order as trustee gave the bank 
reason to believe that the depositor was 
acting dishonestly. The circumstances 
were much less significant than those 
under consideration in Ashton v. At- 
lantic Bank, 3 Allen, 217, and which 
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there were held not to afford a sufficient 
presumption of knowledge that the 
trustee was acting in violation of duty 
to create a liability on the part of the 
bank. We could not reverse the de- 
cision of the Justice who heard the 
present case without in effect over- 
ruling the case cited. 

The plaintiff relies upon Duckett v. 
National Mechanics Bank, 86 Md. 4o0* 
So far as that case charges the de- 
fendant bank, it seems to us to do so 
upon the ground that the bank credited 
to the personal account of a depositor, 
funds which it was ordered to credit to 
his account as trustee. In the same 
case the court refused to charge the 
bank with another check in fact belong- 
ing to the same trust, but which it was 
ordered to credit to the same person, 
without more. We do not read the 
case as holding that mere knowledge 
on the. part of a bank that trust funds 
stand to the credit of a depositor’s 
personal account must charge the bank 
with knowledge that the bank is acting 
dishonestly. Nor if it should be so 
could we follow it. See Safe 
& Trust Co. v. Diamond 


read, 
Deposit 


National Bank, 194 Pa. 334. 

Upon the report, a decree should be 
entered dismissing the bill, with costs. 
So ordered. 


DEED TO “A TRUSTEE.” 


Altered by A by erasure of ‘‘ trustee ”*—Loan to 
A upon his mortgage of property described in 
deed—Deed void and mortgagee took no title. 


raft v. Commonwealth Title Ins. & Trust Company, 
-. Supreme Court of Pennsylvania, March 6, 1905. 


The owner of property deeded it to a lawyer, 
as trustee, for the purpose of having an alleged 
xround rent extinguished. The grantee fraudu- 
lently erased the word ‘‘trustee,” the alteration 


15 B. L. J. 36. 
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being apparent, and upon the basis of the deed 
being one to him personaily as grantee, obtained 
a loan from a title insurance and trust company 
upon his mortgage of the property. 

Ina suit by the owner to have the deed declared 
void and the mortgage cancelled, a decree in her 
favor is sustained, it being 

Held: The word ‘‘ trustee” put the lender upon 
inquiry. The alteration of the deed was a forgery 
and it was thereby avoided. The owner was not 
bound to foresee the exercise of a power not con- 
ferred nor the perpetration of a crime, and the 
lender was negligent for want of exercise of proper 
caution. 
no title, and the deed and mortgage must be can- 
celled. 


The mortgagee and the grantee have 
& > eS 


Appeal from Court of Common Pleas, 
Philadelphia County. 


Bill by Helen M. Flitcraft against 
the Commonwealth Title Insurance & 
Trust Company and others, to declare 
a deed void and to cancel two mortgages. 
Decree for plaintiff, and defendants 
appeal. Affirmed. 


Barratt, J., sitting as a chancellor, 
made the following findings of fact and 


law: 
FINDINGS OF FACT. 


In May, 1902, the complainant was 
the owner in fee simple in severalty of 
premises 714 South Tenth street, Phila- 
delphia, and in exclusive possession of 
the same by her tenant, and the same 
were free from incumbrance. Said 
tenant continued tooccupy the premises 
until October 24, 1902, and since that 
date the complainant has held legal 
possession. The value of the premises 
was, and is, about $5,400. Early in 
June, 1902, Henry N. Robison, a mem- 
ber of the Philadelphia bar and one of 
the defendants, acting for a suppositi- 
tious client (there was no such person 
as John Pollo, the alleged purchaser), 
offered the complainant $5,400 for the 
premises, and the complainant entered 
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into an oral agreement with Robison 
to convey the same to his client for the 
sum named, settlement to be made and 
possession delivered about September 
1, 1902. About this time (early in 
June) Robison and one Edmund F. 
Harte, ascrivener, formed a conspiracy 
todefraud the complainant of the prem- 
ises in the following manner: Robison 
was to fraudulently induce the complain- 
ant to convey the premises to him, and 
then, without her knowledge or con- 
sent, was to borrow money on them, 
and, in conjunction with Harte, use this 
money for their own schemes and pur- 
poses, hoping, it seems, to make good 
the amount before the time fixed for 
the settlement, and thereby cover up 
thecrime. In pursuance of this fraudu- 
lent compact between Robison and 
Harte, Robison falsely represented to 
the complainant that the premises were 
subject to an old ground rent that had 
been paid off, but never extinguished 
by a formal conveyance, and advised 
her to deed the premises to him, as 
trustee, for the purpose of having the 
pretended flaw in the title removed by 
decree of court. The complainant, hav- 
ing known Robison for some years, 
adopted his suggestion without consult- 
ing counsel, and on June 18, executed 
and acknowledged a deed of the prem- 
ises to Robison, as trustee, and left the 
same with Robison to be recorded. 
This deed does not set forth the terms 
of any trust, but at the time of execu- 
tion contained the word ‘‘trustee”’ after 
the grantee’s name, both in the indorse- 
ment and in the following clause in the 
body of the deed: ‘*This Indenture made 
the 18th day of June, 1902, between 
Helen M, Flitcraft of the City of Phila- 
delphia, a single woman, of the one 
part grantor, and Henry N. Robison, 
of the same place, trustee, of the other 
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” 


part grantee.” At the time of the ce 
livery of said deed, Robison gave to +h 
complainant a written acknowledgm:: 
that he held the property for her 
and benefit, and to and until she desired 
the same reconveyed to her or to any 
one she may designate. ‘The sole ob- 
ject of the conveyance to Robison, 
as trustee, as explained by Robison 
and understood by the complainant, 
was to procure the extinguishment of 
the alleged ground rent by decree of 
court, whereupon Robison was to re- 
convey the premises to the complain- 
ant, or join with her in making title to 
the purchaser. Robison afterwards in 
formed the complainant that he had 
made application to the court for the 
purpose named, and that the decree 
had been entered; but in point of fact 
nosuch proceedings were taken,or even 
contemplated, and the whole matter of 
the ground rent was a false pretense in- 
vented by Robison and Harte to secure 
control of the property. None of the 
consideration money mentioned and 
receipted for in the said deed has been 
received by the complainant, except- 
ing the sum of $200, for which sum 
Robison sent the complainant his check 
on July 19, 1902, as ‘‘the amount paid 
on account of purchase of premises 714 
South Tenth street.”” This money was 
paid by Robison out of his own resources. 
On June 18th, immediately after the 
execution and acknowledgment of the 
deed to Henry N. Robison, trustee, 
Robison and Harte took said deed to 
the office of the Commonwealth Title 
Insurance & Trust Company, one of 
the defendants, and Robison handed 
the deed to William H. Gretzinger, the 
application clerk of said company, for 
the purpose of having the same record- 
ed. Mr. Gretzinger had theretofore 
passed upon the form of the deed, and 
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knew that the deed was executed, and 
was aware that Robison had applied to 
said company for a loan upon the prem- 
ises. Afteran inspection of the deed, 
Mr. Gretzinger returned it to Robison, 
with the explanation that the company 
would not lend money upon a trustee’s 
title unless the power to mortgage was 
shown; and that, if the premises belong- 
ed to Robison, as he claimed, he had 
better scratch out the word ‘‘trustee,”’ 
and the deed would do.* On theafter- 
noon of the same day, June 18th, in an 
office adjoining Robison’s in the Drexel 
building, Harte began, and -Robison 
completed, the erasure of the word 
“trustee” from the deed, both in the 
body thereof and in the indorsement. 
Said erasure was made without the 
knowledge or consent of the complain- 
ant, and with fraudulent intent. The 
fact of the erasure is manifest upon 
the face of the deed. 

Two days thereafter, on June 2oth, 
Robison and Harte left the deed, forg- 
ed as aforesaid, with Axel Teisen, the 
settlement clerk of the Commonwealth 
Title Insurance & Trust Company, and 
said company, without making any in- 
vestigation or inquiry concerning said 
deed or the title of Robison thereunder, 
lodged the same for record. On the 
said 2zoth day of June, Robison, in his 
own name, without the knowledge or 
consent of the complainant, executed a 
mortgage of the premises to the Com- 
monwealth Title Insurance & Trust 
Company, guardian of Horace and 
Mary Du Bree, and received from the 
company, through the said Axel Teisen, 
in settlement therefor, the sum of 
$3,000, less costs and charges, which 
money was divided between Robison 





* Gretzinger contradicted this and in this 
particular is sustained by the higher court. See 
opinion post, 
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and Harte, and fraudulently appropria- 
ted by them, Said mortgage was lodged 
for record by the said company. On 
July 16, 1902, Robison, in his own 
name, without the knowledge or con- 
sent of the complainant, executed a 
second mortgage of the premises to the 
Ideal Building & Loan Association, an- 
other of the defendants, and received 
through the Commonwealth Title In- 
surance & Trust Company, in settle- 
ment therefor, the sum of $1,200, less 
costs and charges, which money Robi- 
son fraudulently appropriated to his 
own use. The title of the Ideal Build- 
ing & Loan Association, as said mort- 
gagee, was insured by the Common- 
wealth Title Insurance & Trust Com- 
pany, and the mortgage lodged for 
record by the said company. On Au- 
gust 7, 1902, Robison, in his own 
name, without the knowledge or con- 
sent of the complainant, executed a 
conveyance of the premises in fee to 
Arthur W. Depue, another of the de- 
fendants, and received in settlement 
therefor the sum of $200, which money 
Robison fraudulently appropriated to 
his own use. The deed to Depue was 
acknowledged on August 7, but not re- 
corded until September 2, 1902. At 
the time of the last conveyance, and as 
part of said transaction, the said Depue 
agreed to reconvey the premises to 
Robison upon payment of $225 within 
60 days. But no evidence was offered 
to show that Robison had exercised his 
option to repurchase. 

About September 1, 1902, the date 
fixed for the settlement under the agree- 
ment of sale, the complainant first learn- 
ed of the forgery of the deed and the 
execution of the fraudulent mortgages, 
and conveyance, and thereupon thecom- 
plainant notified the two mortgagees 
and Mr. Depue of the frauds perpe- 
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trated, and made formal demand upon 
them to deliver up the said mortgages 
and conveyance for cancellation, and 
to annul the same of record, and, upon 
their refusal so to do, the complain- 
ant filed the present bill. 

FINDINGS OF LAW. 

The defendants made no inquiry 
whatever. They contend that the word 
‘trustee’ is mere descriptio persone, 
like ‘‘baker” or ‘‘plumber,” and there- 
fore surplusage. But we cannot ac- 
cept this view, and find the word ‘‘trus- 
tee” to be an essential feature of the 
deed; and, as grantee thereunder, 
Robison had no power, express or im- 
plied, to mortgage or convey the 
premises. In dealing with Robison, 
the defendants were bound to know the 
extent of his authority, and the most 
superficial inquiry would have led up to 
the contemporaneous writing of June 
18th, and the circumstances surround- 
ing its execution, and the whole con- 
spiracy would have been laid bare. 

That the word ‘‘trustee” constitutes 
notice is sustained by the authorities. 

We have carefully read the cases 
cited in behalf of the defendants pur- 
porting toestablish a contrary doctrine, 
but find nothing in them to warrant the 
conclusion sought to be deduced there- 
from. 

The defendants further contend that 
the word ‘‘trustee” was not notice be- 
cause of the statute of frauds. Were 
they bound to take cognizance of a 
trust that fell under the ban of the 
statute? The argument would prove 
too much, for, in thus taking title from 
a trustee, the defendants assumed the 
burden of establishing the terms of the 
trust in order to show the trustee’s 
power toconvey. In the present case, 
however, the trust is not only manifest- 
ed by writing (the contemporaneous 
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writing set forth in paragraph 6 of the 
bill), but comes directly within the 
terms of the proviso, and might be es- 
tablished by parol. Act April 22, 
1856, $ 4, proviso (P. L. 532). And in 
express confirmation of the notice con- 
veyed by the term ‘‘trustee” was the 
complainant’s possession of the prem- 
ises by her tenant. Theconveyance to 
Robison as trustee was consistent with 
such possession, and the defendants 
were thereby again charged with the 
duty of inquiry, and due inquiry must 
have revealed the fact that Robison 
could confer no title. 

(2) The alteration of the deed was a 
forgery, and the deed was thereby 
avoided, and could not thereafter be 
used in any way whatsoever to the pre- 
judice of the complainant. That the 
alteration was fraudulent in design is 
proven beyond a doubt; that it is ma- 
terial.in effect is equally clear. The 
removal of the word ‘‘trustee’’ destroy- 
ed the identity of the instrument and 
altered its legal import, changed the 
relationship of the parties, and varied 
the mode of proof concerning their 
rights, and opened the way to fraud 
and resulted in actual damage. The 
legal effect of the forgery was twofold: 
It rendered the deed void in the hands 
of Robison (‘‘as to any benefit to be de- 
rived to the party who altered it”) so 
that Robison could not thenceforth use 
the deed as the basis of any title or 
chargein prejudice of the complainant's 
right; and it made the deed incompe- 
tent as evidence, so that the defendants 
could not resort to the same as a neces- 
sary link in the chain of theirtitle. The 
argument is broader than the needs of 
the present case. Here, as we have 
seen, Robison had no power of disposi- 
tion under the deed in its original state; 
but, even if the deed had given him such 
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power, his right to exercise it would 
have been forfeited and nullified by the 
act of forgery. 

(3) In all the matters mentioned, the 
complainant acted in acareful, prudent, 
and businesslike manner. She was not 
bound to foresee the attempted exercise 
of a power not conferred, nor the per- 
petration of aseries of crimes. On the 
other hand, the defendants, although 
innocent of moral wrong in the trans- 
referred to, were negligent 
therein, and their negligence contribu- 
ted to the successful prosecution of the 
said frauds. Indeed, it is safe to say 
that neither the mortgages nor the 
deed in question could have been foist- 
ed upon the defendants if they had ex- 
ercised common caution. 

(4) The complainant is under no duty 
to make tender of or account for the 
$200 paid toher by the defendant Robi- 
son. This money belonged to Robi- 
son, who not only makes no demands 
therefor, but admits the charge of ac- 
tual fraud in the transaction in which 
the same was paid. 

(5) The affidavit made by the com- 
plainant in a prosecution before Magis- 
trate Eisenbrown, charging the defend- 
ant Robison with embezzlement as 
trustee, has no bearing upon the rights 
of the parties in the present proceeding. 
The legal result of Robison’s act is for 
the court, and it is clear that the de- 
fendants cannot rest their claims upon 
a ratification of forgery, which the 
policy of the law forbids. 

(6) The mortgagees and the grantee, 
Depue, have no title, for the reasons 
herein above stated; but the title of the 
defendant Robison, as trustee, remains. 
For it is not contended that the forgery 
of the deed after delivery would oper- 
ate to revest the title in the grantor. 
But the rights of innocent purchasers 


actions 


427 


not being in question, it is clear that 
the deed to Robison, procured, as we 
have seen, by fraud, should not be al- 
lowed to stand, and the same is hereby 
declared null and void. 

The relief herein prayed for is there- 
fore granted, and counsel will prepare 
and submit the necessary decrees in ac- 
cordance with the views expressed in 
the foregoing opinion; costs to be paid 
by the parties defendant in equal shares. 


On exception, SurzrerGcer, P. J., 
filed the following opinion: 

‘‘We have carefully considered the 
numerous exceptions to the findings 
and conclusions of the trial judge. The 
fourth exception of the Commonwealth 
Title Insurance & Trust Company is 
to the following finding of fact: ‘After 
inspection of the deed, Mr. Gretzinger 
returned it to Robison, with the ex- 
planation that the company would not 
lend money upon a trustee’s title, un- 
less the power to mortgage was shown; 
and that if the premises belonged to 
Robison, as he claimed, he had better 
scratch out the word ‘‘trustee” and the 
deed would do.’ This finding was based 
upon the uncorroborated testimony 
of the forger, and was flatly contra- 
dicted by Gretzinger, and not sustained 
by the evidence of the only other wit- 
ness who could possibly have heard 
what was said. We think it erroneous 
to permit a forger’s evidence to out- 
weigh that of a witness whose charac- 
ter is quite unimpeached, especially 
when, as in this case, the testimony is 
improbable in itself, and the obvious 
motive of the forger in currying favor 
with his female victim must be pre- 
sumed to have weighed with him. We 
therefore sustain the Commonwealth 
Title Insurance & Trust Company's 
fourth exception. 
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‘‘It seems to us, however, that, with 
this fact eliminated, the case of the 
Commonwealth Title Insurance & Trust 
Company is not materially bettered. 
Its grantor had no title, and it has no 
title. The only ground, therefore, on 
which it can stand, is that the fraud of 
which it was the victim is due to the 
blameworthy carelessness of the plain- 
tiff. In the face of the evidence, this 
position becomes untenable. Thecom- 
pany saw the deed when the word ‘trus- 
tee’ wasinit. It pointed out that the 
presence of that word was a material 
hindrance to the negotiation of the 
mortgage. When the mortgage was 
presented, this hindrance was, it is 
true, removed, but the evidence of its 
removal by erasure was patent. And 
yet the company with this notice of 
bad faith staring itin the face, advan- 
ced the money. This is gross negli- 


gence in law, and it would have been 
gross negligence in fact were it not for 
the internal machinery of the company. 
The deed, with the word ‘‘trustee” in 
it, was originally presented to Mr. 
Gretzinger, who was the proper party 


to whom toshowit. When the fraudu- 
lent alteration was made, it was pre- 
sented to anotherclerk of the company, 
who was, under the company’s rules, 
the proper person to receive it at that 
stage. Unfortunately he was unaware 
of what had happened with Mr. Gret- 
zinger; but this fact cannot help the 
company. The company has no power, 
by the subdivision of its labors among 
clerks, to change the general law of the 
principal’s responsibility for acts of his 
agent. As a corporation, it is bound 
to know in every department ail that 
has been properly communicated to it 
in any department, and the mere fact 
that to carry out this theory is inconven- 
ient in practice cannot help the com- 
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pany. Weconcur, therefore, with the 
learned trial judge, that the plaintiff is 
entitled to the relief prayed for. 

‘‘The fourth exception of the Com- 
monwealth Title Insurance & ‘Trust 
Company is sustained, and all theother 
exceptions are dismissed.” 


Per Curiam. These judgments are 
affirmed on the opinion of the court be- 
low dismissing exceptions to the find- 
ings of the trial judge. 


OF BANK AS 
NISHEE. 


LIABILITY GAR- 


Note and mortgage payable to husband, assigned 
by him to wife—Deposit by wife with bank for 
collection—Bank garnished by creditor of hus- 
band while holding note, mortgage and mort 
gagor’s check — Bank afterwards collecting 
check and paying proceeds to wife—Upon 
proof that property was husband’s and assign- 
ment to wife fraudulent, bank held liable 
therefor to creditor of husband. 


Eau Claire National Bank v. Chippewa Valley Bank, et al., 
Supreme Court of Wisconsin, April 5, 1905. 

A bank received from a wife, for collection, a 
note and mortgage payable to her husband, which 
had been assigned by husband to wife. While it 
held the note and mortgage, and the mortgagor's 
check in payment, but before it had collected the 
check and paid the proceeds to its depositor (the 
wife) a creditor of the husband garnished the bank 
alleging the note and mortgage and the money 
due thereon belonged to the husband. Notwith- 
standing, the bank afterwards collected the check, 
surrendered the note and mortgage, and paid the 
proceeds to the wife. 

Held, in an action by the creditor of the hus 
band against the bank as garnishee, wherein the 
fact was established that the husband owned the 
property in the bank’s hands at the time of gar- 
nishment and that the assignment to his wife had 
been fraudulent, that the bank was liable to the 
plaintiff for the proceeds of the check with interest 
from the date the creditor obtained judgment 
against the husband, but without costs. 


On May 28th, 1902, the Eau Claire 
National Bank brought an action 
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against John T. Friend and others to 
recover $5,976 and Louisa E. Friend 
and the Chippewa Valley Bank were 
summoned as garnishee on claim that 
they were indebted or held property 
belonging to John T. Friend. The 
garnishees separately answered that 
they were not indebted to John T. 
Friend and held none of his property. 

On April 18, 1903, the Eau Claire 
National Bank recovered judgment 
against John T. Friend and others for 
$6,621.18 damages and costs. 

On April 11, 1904, the issues on the 
respective answers of the garnishees 
were tried and the following facts were 
established: 

That at the time of the garnishment, 
May 28, 1902, the Chippewa Valley 
Bank had in its possession and under 
its control 

(1) A note secured by real estate 
mortgage, dated July 10, 1900, exe- 
cuted and delivered by Theodore and 
Ida Mass payable to John T. Friend 
for $800, with interest, amounting in 
all on that date to $844.88; 

(2) An assignment of the note and 
mortgage by John T. to Louise E. 
Friend dated February 13, 1902; 

(3) A satisfaction of the mortgage 
dated May 23, 1902, executed by Louise 
E. Friend. 

(4) Check signed by William A. 
Teall, agent, on the New Bank of Eau 
Claire payable to order of Chippewa 
Valley Bank for $844.88, which had 
been delivered to and accepted by the 
Chippewa Valley Bank in payment of 
the note and mortgage, which check 
was afterwards, and on May 28, 1902, 
paid by the New Bank of Eau Claire to 
the Chippewa Valley Bank. 

It was further found that the note, 
mortgage and check were, at the time 
of the garnishment, owned by John T. 
Friend and the note and mortgage had 
been placed in the Chippewa Valley 
Bank for collection and payment by 
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Louise E. Friend; that the assignment 
by John to Louise had been made in 
fraud of creditors and was void against 
the plaintiff, Louise not having pur- 
chased same for a valuable consider- 
ation out of her separate estate. Fur- 
ther, at the time of the garnishment, 
the Chippewa Valley Bank had notice 
that plaintiff claimed the property be- 
longed to John, that the assignment to 
Louise was fraudulent, and that by the 
garnishment, plaintiff sought to levy 
on and hold the property as that of 
John. Further it was found that 
Louise had no right, title, or interest 
in the note, check and mortgage. 

Upon these facts the trial court found 
the plaintiff was entitled to judgment 
against the Chippewa Valley Bank for 
$844.88 with interest from May 28th, 
1902, the time of the garnishment, and 
costs. The supreme court affirms the 
judgment, but modifies it so that the 
liability for interest is from April 18, 
1903, when the plaintiff recovered judg- 
ment in the principal action, and the 
garnishee bank is relieved from costs. 
The opinion of the supreme court 
follows: 

Cassopay C. J. It is contended by 
counsel that the Chippewa Valley Bank, 
as a matter of pure accommodation, 
received the papers mentioned in the 
foregoing statement from one party, to 
be delivered to another, upon payment 
by that other of a sum of money in 
exchange for the papers, the bank hav- 
ing no interest whatever in the trans- 
action, not even making a charge for 
the services. 

* * * In this case the note and mort- 
gage were payable to Mr. Friend. He 
assigned them in writing to his wife. 
The note, mortgage, and assignment, 
with a satisfaction of the same signed 
by Mrs. Friend, were placed in the 
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Chippewa Valley Bank for collection. 
The mortgagor caused a check for the 
amount due on the note and mortgage, 
and payable to the order of the Chip- 
pewa Valley Bank, to be delivered to 
that bank in payment of the note and 
mortgage. Inthat condition of things, 
the garnishee summons was served. 
The Chippewa Valley Bank thereupon 
drew the money on the check and paid 
it over to Mrs. Friend, and delivered 
the other papers to the mortgagor, not- 
withstanding the allegation in the gar- 
nishee papers that the note and mort- 
gage and the money due thereon were 
the property of and belonged to Mr. 
Friend, and that the plaintiff would so 
maintain notwithstanding its answer. 
The real controversy was whether such 
property belonged to Mr. or Mrs. 
Friend. Instead of submitting the 
facts to the court and thus relieving 
itself from all liability, it assumed 
that such property belonged to Mrs. 
Friend, and hence denied being in- 
debted to or having in its possession or 
under its control any property what- 
ever belonging to Mr. Friend. Our 
statute prescribing the liability of a 
garnishee is much broader than the 
Massachusetts statute, and declares 
that: ‘‘From the time of the service of 
the summons upon the garnishee he 
shall stand liable to the plaintiff to the 
amount of the property, moneys, 
credits and effects in his possession or 
under his control belonging to the 
defendant or in which he shall be inter- 
ested to the extent of his right or in- 
terest therein, and of all debts due or 
to become due to the defendant, except 
such as may be by law exempt from 
execution. Any property, moneys, 
credits and effects held by a convey- 
ance or title void as to the creditors of 
the defendant shall be embraced in 
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such liability.” Section 2768, Rev. St. 
1898. The language thus quoted has 
been in force ever since the revision of 
1878. The last sentence thus quoted 
was, by way of amendment to the prior 
statutes, added by that revision, so as 
‘*to expressly cover property held in 
fraud of creditors.”’ Reviser’s Notes, 
1878. This court has repeatedly de- 
clared that the words thus added, in 
connection with other provisions of the 
statutes cited, ‘‘clearly evince a pur- 
pose to make the remedy by garnish. 
ment as effectual in reaching non-levi- 
able assets, things in action, evidences 
of debt, credits, and effects, and in fact 
any property held by any sort of con- 
veyance or title void as to the creditors 
of the principal defendant, as the old 
creditors’ billin chancery. Such is the 
logical result of previous decisions of 
this court.” La Crosse National Bank 
v. Wilson, 74 Wis. 391, 398; Bloodgood 
v. Meissner, 84 Wis. 456; Bragg v. 
Gaynor, 85 Wis. 468, 485; Spitz v. 
Tripp, 86 Wis. 25, 28; Jones v. Alford, 
98 Wis. 251; Dahlman y. Greenwood, 
99 Wis. 163, 167; Stannard v. You- 
mans, 100 Wis. 275, 279-280. The case 
presented comes within the compre- 
hensive language of the statute quoted. 

Counsel argues that to hold a bank 
liable as such garnishee is a great an- 
noyance and obstruction to business. 

But that is a question for the legis- 
lature, and not for the courts. 

2. It is true the two garnishees were 
severally proceeded against — Mrs. 
Friend, as claiming to be the owner of 
the note and mortgage and the pro- 
ceeds of the check; and the bank, as 
the receiver and disposer of the prop- 
erty as mentioned. In such case the 
statute expressly declares that ‘‘any 
number of garnishees may be embraced 
in the same affidavit and the summons” 





LEGAL DECISIONS, 


therein ‘‘ provided for.” Section 2753, 
Rey. St. 1898. Nojoint judgment was 
rendered in the action. No _ inter- 
pleader was necessary, since both claim- 
ants of the property were parties to the 
proceedings—Mrs. Friend as garnishee, 
and Mr. Friend as principal defendant. 
Look v. Brackett, 74 Me. 347. 

;. Error is assigned because the 
Chippewa Valley Bank was adjudged 
liable for interest on the $844.88 from 
the date of garnishment, May 28,1892, 
to the entry of judgment in the gar- 
proceeding, April 11, 1904. 
The judgment in the original action 
was not rendered until April 18, 1903. 
Until that time the plaintiff had no 
right to the money, The statute quoted 
only made the garnishee liable for the 
amount of moneys, etc., in its posses- 
sion at the time of garnishment, but is 
silent as to interest. As soon as the 
judgment was entered in the original 
action, however, the plaintiff, as shown 
by the result of the trial, was entitled 
to the amount so found to be in the 
possession of the garnishee. For any 
delay after that time, the plaintiff is 
entitled to compensation by way of 
damages for such delay. J. I. Case 

Works vs. Niles & Scott Co., 107 
9, 17; Morgan v. Mueller, 107 
232-241; Hansen v. Allen, 117 

fis. 61. 

4. There was no error in the trial 
court allowing costs against the gar- 
nishee. Upon the findings of the court 
the statute expressly authorized judg- 
ment for costs against the garnishee. 
Sec. 2772, Rev. St. 1898. 

The judgment of the circuit court is 
hereby modified and reduced so as to 
entitle the plaintiff only to recover 
judgment for $844.88, and interest 
thereon from April 18, 1903, and, as so 
modified and reduced, the same is 
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affirmed. No costs are allowed in this 


court to either party, except the plain- 
tiff must pay the clerk’s fees. 


BONA FIDE PURCHASER OF 
CERTIFICATES OF STOCK. 
New Jersey Trust & Safe Deposit Co. v. Bodine, et al., 
Court of Chancery of New Jer: ey, March 15, 1905, 

In this case it is held: 

1. One who accepts and pays for cer- 
tificates of stock which are indorsed by 
a blank power of attorney to transfer 
them, signed by the party to whom 
they were issued, is not a bona fide 
purchaser, if he had previous knowl- 
edge that those shares were in pledge ; 
and the party from whom the buyer 
receives them, and whom he paid for 
them, was neither the pledgee nor the 
pledgor, nor entitled to act for either. 

2. Mere physical delivery of certifi- 
cates of stock, indorsed by a blank 
power of attorney to transfer them, 
duly signed by the party to whom they 
were issued, will not pass title to them, 
even if value be paid, if the purchaser 
knows that those shares were in pledge, 
that the pledgee is dead, and the party 
assuming to dispose of them is neither 
the administrator nor executor of the 
deceased pledgee, nor entitled to act 
for such a representative, nor for the 
pledgor. 


CHATTEL MORTGAGES IN MON- 
TANA. 


First National Bank of Butte v. Beley, Sheriff, et al., 
Supreme Court of Montana, March 31, 1905, 

In an action by the bank against the 
sheriff to recover the value of personal 
property, levied on under a writ of 
attachment, covered by chattel mort- 
gage to the bank, the bank is denied 
recovery, because 

1. A chattel mortgage of property 
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left in the possession of the mortgagor 
is void as against attaching creditors, 
where it isnot accompanied by the affi- 
davit of the mortgagee, required by 
§$ 3861 Civil Code, that the same is made 
in good faith, without design to hinder, 
delay or defraud creditors. 

2. Under § 3866 authorizing chattel 
mortgages, acknowledged and filed as 
provided by law, to be renewed by fil- 
ing an affidavit showing the time to 
which the debt is extended, and that 
the same was contracted in good faith, 
etc., and providing that the mortgage 
is thereby renewed and continued in 
full force, an affidavit of renewal, stat- 
ing the requisite facts, including the 
averment of good faith, does not vali- 
date a mortgage originally void as to 
attaching creditors because of the want 
of the accompanying affidavit of good 
faith. 

BANK’S ENFORCEMENT OF 
ACCOMMODATION NOTE. 


First National Bank v. Lang, Supreme Court of Minne- 
sota, February 24, 1405. 


The First National Bank of St. Cloud 
brought an action against Lang and 
Clark, on a promissory note payable to 
the bank, signed by Lang, and guar- 
anteed and transferred to the bank by 
Clark. 

Lang’s defense was that he executed 
the note solely for the accommodation 
of Clark, without consideration, and 
that these facts were well known to the 
bank at the time the note was trans- 
ferred to it. 

Held: That a note was made solely 
for the accommodation of a third per- 
son, for no valid consideration passing 
to the maker, is no defense to an action 
by the holder thereof, with notice of 
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these facts, at the time of delivery, 
who has in the regular course of busi 
ness and for value, taken it before i 
maturity. 

a benefit accruing to the person 
commodated is a sufficient considerat': 
to sustain the liability of the accom mo- 
dation maker or indorser. 


NOTARY’S CERTIFICATE AS 
PROOF OF NOTICE OF DIS 
HONOR. 


Palmer, U. S. Circuit Court, W. D. Vir 
ginia, December 22, 1994. 


Schofield v. 


Anindorser was sued on a negotiable 
note. The only evidence offered that 
notice of protest had been sent the in- 
dorser was the notary’s certificate to 
such effect. 

Held: Under the law merchant it is 
not a part of the notary’s official duty 
to give notice of dishonor, and his cer- 
tificate that he had sent notice is not 
even prima facie evidence of such fact. 
Consequently the statute law of this 
state (Virginia) must alone be looked 
to for authority (there being no evi- 
dence that the notary is not alive and 
capable of testifying) for holding the 
notary’s certificate even prima facie 
evidence that notice of non-payment of 
the note sued on was mailed to the 
indorser. 

The state statute making such cer- 
tificate prima facie evidence of what is 
stated therein was repealed by the act 
of December 24, 1903. The plaintiff 
having moved therefor in due time 
may take a voluntary non-suit, which 
amounts in this state to a dismissal 
without prejudice. 
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SAVINGS BANKS PRINTED FORMS. 


Referring to the announcement made in the last number of the 
‘‘Journal,”’ we begin with this number a description and critical 
review of the printed forms of savings banks collected by the 
Savings Bank Section of the American Bankers’ Association. We 
are well aware that our description, although carefully made, is 
by no means complete, and we must ask the indulgence of our 
readers for this apparent lack of thoroughness; but the limits of 
space in the ‘‘Journal”’ compel us to condense and shorten many 
of the descriptive reviews, and even this leaves but little room for 
criticism. We have noted only such matter as we consider to be 
of general interest; but any enquiries on questions of special in- 
terest will be gladly answered through these columns, or direct if 
preferred. 

We will begin by describing the volume called 


WITHDRAWALS. 


There are over 400 forms in this book, divided as follows: 
WITHDRAWAL RECEIPTS—ON ACCOUNT. 
WITHDRAWAL RECEIPTS—IN FULL. 
ORDERS TO PAY—ON ACCOUNT. 

ORDERS TO PAY—IN FULL. 
PAYMENTS BY MAIL. 
- ON Doctor’s CERTIFICATES. 

ON NOTARIAL ORDERS, 

TO BENEFICIARY. 

TO SOCIETIES. 

TO UNDERTAKERS. 

WitHovut ADMINISTRATION. 
COLLECTIONS ON OTHER BANKS. 
TRANSFERS. 

SUNDRIES. 


RECEIPTS ON ACCOoUNT.—These appear to show considerable 
diversity, and we proceed to give extracts from some of the dif- 
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ferent forms; all begin with the words Received of, or from, or 
Withdrawn from, and are mainly qualified as follows: 

And charge to my account. 

And charge the same to bank account No. .............. 

And charge to the account of Pass Book No, .............. 


And have the same entered in my Deposit Book No, .............. 
which is to accompany this order. 


And this shall be your receipt. 

As appears by entry in Pass Book, also received. 

Cash on account. 

Entered in Deposit Book No, ..........00+ 

From Deposit No........... standing in the name of 

From my Deposit Book No. ............+ 

From my Deposit Book and charge same to account No. .......... 


From the deposit and interest due me as per your Bank Book 
 shieancesiaies 


For account of interest and deposit on Book No. .............. 
Having received said amount. 
My deposit No. .............. 
Of deposits and dividends standing to my credit. 
Of funds to my credit and charge to Pass Book No. .............. 
Of the money standing to my credit on my deposit No 
account of Deposit Book No. .............. 
account of Book No. ............4. 
account of Deposit No. .........0046+ per order of 


account of money standing to my credit or subject to my 
control. 


account as per Pass Book No 
my account. 
the above No Pass Book issued by said bank. 
On presenting my Deposit Book No 
On producing my Deposit Book. 
On oo upon my deposit, as registered in my Book 
BOL. oxsecinecnnens 


On presentation of Book No............... and deduct the same from 
the first money deposited therein. 


On my savings account and Pass Book No. .............. 

Out of the first money deposited by me in Bank Book No 
Out of the first money on deposit to my credit. 

To be charged to my account, Book No. .............. 

To be charged against deposits to my credit as per Book No. .... 


Upon presentation with Pass Book and charge my account 
No. 


Which please charge to my account. 
Which I authorize to be charged to Book No. .............. 


Which amount has in my presence been charged on my Pass 
gg ee 
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Which amount I hereby acknowledge to have received out of 
the first deposits made by me and entered in Book No. 
of said bank. 


Withdrawn from my deposit in said bank, as shown by my 
book as numbered above. 


Withdrawn from the amount standing to my credit on the books 
of said bank. 


It will be seen that these many forms practically express the 
same idea, and that is, to have the withdrawals charged to the 
account of a certain mentioned account, the number of which must 
be given. There is, however, a serious difference in one respect, 
and that is that some of these orders mention that the with- 
drawals are to be charged against the first deposits in the bank. 
On reflection, it will be found that this results in a considerable 
difference in favor of the bank, and against the depositor. In the 
Eastern Savings Banks it is a general practice to charge with- 
drawals against the /Jast made deposits on the book, and we under- 
stand also that it is a custom of many of these banks not to 
subject the account to any loss of interest should a deposit of 
sufficient amount be made on the same day as the withdrawal, 
so as to offset it. This matter was discussed in the “‘ Journal” 
of April, 1904, and the different methods of calculating interest 
showed a difference of 100 % in results between banks located in 
different cities. 

Some of the receipts have lines printed with the words Cash, 
Check, or To be transferred to, indicating the manner in which 
these payments were made; we take these to be for the use of the 
employees of the bank. 

We find, in some receipts, a line printed at the foot, saying 
Present address; this is an excellent idea and worthy of imitation ; 
it is not much trouble to the depositor to write his address, and 
as savings banks seldom keep track of the many changes of address 
of their depositors, a recent address would prove of value when 
occasion makes it necessary to reach the depositor. 

A few forms contain a line saying Leaving a balance of $ 
or Previous balance $ ; this may prove of use to the Book- 
keeper, although in well regulated banks the Pass Book is always 
brought to the Ledger and compared with it before any payments 
are made on it. 

Only a few banks have receipts printed in with even amounts, 
such as ten dollars, twenty dollars, etc.; their use must depend 
on the special kind of business done by the bank. 

One receipt is entitled Customers receipt, and contains the fol- 
lowing: This receipt to be used only at the counter of the bank 
and by the drawer personally. Weconfess being unable to see the 
reason of this. 
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The question of the advisability of the depositors filling in their 
drafts themselves when coming to the bank has often been dis- 
cussed; as a rule savings bank officers prefer that all drafts (as 
well as thedeposit slips) be entirely written in by the depositor, but 
in other savings banks the orders or receipts are filled in by the 
clerk at the window and handed to the depositor for signature; 
the reasoning in this case being that errors are constantly made 
by tellers and bookkeepers, occasioned by the bad handwriting 
and figures of the depositors; in these banks the only form of 
receipt used is Received from dollars. On 
the other hand, many savings banks encourage their depositors 
in making up their own orders, and in some banks they abso- 
lutely require them to do so, when able to write. There can be 
no hard and fast rule on this subject. 

ORDERS TO Pay on Account.—The qualifying words given to 
the withdrawal receipts, as above, are nearly all used, also, in con- 
nection with the orders to pay. 

In withdrawing money from savings banks, the words Received 
from or Pay to have practically the same meaning (strange as 
this may appear to outsiders ); there is no real difference between 
them, except that the receipt forms are usually either given to the 
depositor to be used over the counter, or are used by the bank 
for inside work, whilst the orders for payments are as a rule used 
by those unable to come to che bank in person. During the late 
Spanish war a decision was rendered that simple receipts for with- 
drawals from the savings banks were not taxable under the inter- 
nal revenue act, and therefore such receipts were mostly used, until 
the tax was repealed. In a general way it may be said that such 
forms might well be merged into one single form, which would be 
both an order to pay and a receipt for payment. We find this 
form used by a few banks, and reading as follows: Pay to myself - 
or bearer , and this shall be your receipt. There 
can be, however, no objection to using both forms, and we may 
well understand that under some circumstances, a savings bank 
might prefer to do so. 

The orders for payment usually begin with the words 


or bearer. 
or order. 
Pay to the order of. 
Pay to bearer. 
Pay to myself or bearer. 
In this connection we would say that savings bank accounts 
are not usually subject to check, and should not, whenever possi- 
ble, be drawn upon in the form of regular checks; the orders 
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should avoid even the appearance of being negotiable instruments 
(which they are not), and the duty. of verifying the indorsements 
should not be thrown upon the bank; we take it that the proper 
way, when a “ Pay”’ form is used, is to say Pay to myself or bearer. 
If the depositor cannot come in person or send a messenger, then, 
of course, it might be necessary to say Pay to myself or to my 
order. 

Nearly all the orders to pay contain a printed request for the 
presentation of the pass book; following are a few of the forms: 

Deposit Book must be at the bank before money can be paid. 

Be sure and send the Deposit Book with the order. 

Every order must be accompanied by the Book. 

Bank Book must accompany this order. 

This check will not be paid unless accompanied by the Bank 

Book. 

No payment made without the Deposit Book. 

To be sent with the Bank Book when the depositor cannot 

make the draft in person. 

Pass Book must accompany this order unless left at the bank. 

This is as it should be, for deposits in savings banks are not 
usually considered as subject to check, as in the case of banks of 
discount or trust companies. A few forms, however, say Pass 
Book should accompany this receipt when presented for payment; 
it would be better to say that the book must be presented. In 
several States, Savings banks are prohibited from paying without 
presentation of the book. 

A few orders have three blank spaces headed 6. 3. and 0. This 
is for the use of Eastern savings banks where interest is payable 
semi-annually on amounts on deposit three months or six months 
previous. 

Some banks print Owner of said Pass Book, or Owner of the 
book write name in full, or To be signed by owner of book, under 
or over the line used for depositors signature. Why? Possibly 
for case where father and son, or cousins, have the same name. 

Again, some forms instruct the depositor to give his full signa- 
ture Or first name in full. 

A few orders say: If the account is in trust, sign the words in 
trust after your signature, or individually or as trustee, as the book 
reads. Opinions differ as to the advisability of this. 

Some few orders have on the reverse side a printed form to be 
signed by the person receiving the money, and also the words 
The genuineness of all signatures on this order positively guaran- 
teed by 

Quite a number of savings banks, both Eastern and Western, 
require their orders to be witnessed, and many state that the wit- 
ness must be some other person than the one who is to receive 
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the money. Again, some orders have the following printed on the 
margin: This order must be signed, witnessed, dated, and must be 
accompanied with the pass book. So far as a witness is con- 
cerned, we fail to see the use of such, as the bank is bound to 
know the signature of its depositors, and quite likely does not 
know or has no record of the witness’ signature ; if the depositor 
cannot write, a witness signature to his mark is good; but when 
the depositor cannot write and is unable to come to the bank, an 
acknowledgment before a notary public is far safer to the bank. 
One bank takes this view evidently, as it prints: Witness to sign 
only in case of a person who makes his mark. 

WITHDRAWALS OR PAYMENTS IN FuLL.—Here are some of the 
forms qualifying orders for the total amount due, and closing the 
account: 


All the deposits and dividends already made and which may 


hereatter be made to the credit of the account represented 
by said bank book. 


All the moneys that may be deposited, together with the 
amount that may become due on account No. .............. 


All principal and interest, deposited and standing to my credit. 


All moneys that have been or hereafter may be deposited to- 
gether with the dividends that have or may he declared on 
BOCOUME TNO. oocc.scerceces 


All sums, principal and interest, deposited and standing to my 
credit. 


And this shall be your receipt in full. 

In full for account No. ...........4.. 

Or what may be due on my deposit book No. .............. 
Paying the entire amount due on said account. 

The amount of money due me on book No. .............. 


The balance due together with the interest that may become 
due on account of Book No. .............. 


The full amount of deposit and interest on the account. 


The full amount of my deposit, and the interest due on my 
account No, ...........+.. 


The whole amount of my deposit and interest in your bank as 
per book No, .............. 

The whole amount due me by your bank, principal and interest. 

The whole amount of deposits and dividends due me from your 
bank per Book No 

The whole amount due or to become due on deposit No. ............. 
and I hereby discharge you from any claim of myself or 
heirs against said account. 


The whole amount due me or which may hereafter become due 


on account of deposit and interest, and charge to my bank 
TE SIAN. .cninreinnsions 


The principal and interest due on my account. 
This payment closes the account. 
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The above show some of the different variations; we fail to 
see the necessity of mentioning dividends or deposits that may be 
credited in the future. An order to pay all the principal and in- 
terest due on the account appears to us to cover the whole ground 
thoroughly. 

A form from Michigan reads as follows: 

The undersigned, the original depositor and present holder of 
pass book No, ...........00 issued by the Bank, hereby 
acknowledges receipt of dollars in full of all deposits 
(with interest due thereon) in said bank, and surrenders said pass 
book and hereby releases said bank from any and all claims there- 
under or for any other matter or thing relating thereto. 

This appears very complete indeed, but somewhat lengthy and 
unnecessary. 

Some banks print the following on their regular orders: 

If the whole amount is desired, insert the words the entire 
amount due me, or the amount in full, principal and interest, or 
the full amount. 


PAYMENTS BY MaiL.—Under this heading there are many orders 
in various forms. Some of them give instructions, usually printed 
on the back of the order, explaining to the depositor how he 
should request these payments to be made, and how the bank will 
make them. Some forms mention expressly whether the payments 
should be made by check, or by registered letter, or by money 
order, or by express. Some of the orders have a space reserved 
for the present address of the depositor. Some orders, again, are 
so arranged as to show the cost of the money order or_of the 
registered letter, deducting such from the amount desired—an ex- 
cellent arrangement, we would think. 


PAYMENTS TO UNDERTAKERS.—These payments are frequently 
made by savings banks, as it is a well understood provision of 
our common law that a decent burial, being a necessity, he who 
provides it is a preferred creditor as regards the estate of the de- 
ceased. Asa rule there can be no objection to such payments when 
the order is properly signed by the nearest relative, or best friend, 
who ordered the funeral, and has attached to it the receipted bill 
of the undertaker. When the amount to the credit of the deceased 
is larger than the cost of burial, it is usually considered advisable 
not to pay the undertaker, but to let the matter go through the 
Probate or Surrogate’s Court. It has been the writer's experience 
in New York City, that, under the latter circumstances, the un- 
dertaker, for the purpose of getting his bill paid, will often help 
a poor relative in getting letters of administration, and may go 
on the necessary bond himself. A printed form of order is as 
follows : 
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Pay to the order of , undertaker, on account of 
the funeral expenses of who died at 
the day of , 190.., the sum of dollars, on the 
account of the said deceased as per accompanying pass book No. 
which is hereby surrendered. 
This order should be signed by the next of kin or best friend 
of the deceased, that is, by the party who ordered the funeral. 


PAYMENTS ON DocTor’s CERTIFICATES.—Such payments are 
made by many savings banks. An ordinary form of draft or 
withdrawal may be used, attaching it to a physician’s certificate, 
which a Rhode Island Bank words as follows: 

I hereby certify that I saw the within named 
ee saan signature, or mark upon the within order; that I read 
said order to and that in my opinion was at the 
time of sound mind and understood what was doing, 
and wished said order to take effect. 

A Maryland bank uses the following form: 

This certifies that the holder of deposit book 
in the Savings Bank, is of sound and disposing mind, but, 
by reason of physical infirmity, unable to make ...... signature. 

A Philadelphia bank has the following : 

I hereby certify that the within named depositor, owing to 

, is unable to write name, but otherwise is entirely 
capable of transacting business, and that I have seen 
mark to the within order. 

Some banks provide that all such orders be positively guar- 
anteed as to all the signatures by some person known to the 
bank. 


PAYMENTS ON NOTARIAL ORDERS.—These payments are pre- 
sumably well known, and need no special description, as the 
specimens show but little variation. They are in the form of an 
ordinary order for payment, having attached to it a certificate 
from a Notary Public, in acknowledgment that the signer was 
the party named in the book, that he knew him to be such, and 
that he executed the order for the purpose stated therein; as a 
rule, it is well to require the County Clerk's Certificate of the 
Notary Public's signature, although the Notary’s seal is often 
considered sufficient when the order is presented in the same county 
where issued. 

PAYMENTS TO BENEFICIARY.—Only one form for such payments 
was received. It is from an Albany, N. Y. savings bank, for the 
full amount to the credit of the account, and signed by the bene- 
ficiary ; on the reverse side there is an attestation signed by some 
person known to the bank, certifying that the within named 
depositor died on the day of , 190.., and that the 
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person who signed the within receipt is the beneficiary named in 
said deposit account, No, .............000 _A proof of death of the 
Trustee is usually required, such as a certificate from a City or 
County official; the printed form referred to above is evidently 
intended for a small payment only, to avoid the expense of an 
official certificate. 


PAYMENTS TO SOCIETIES.—These orders for payment are usually 
signed by the President and Secretary of the Society, and three 
trustees, or by the majority of a given number of Trustees (usu- 
ally five). Sometimes they are merely signed by an officer of the 
Society, duly authorized to do so, according to the manner in 
which the account was opened. 


PAYMENTS WITHOUT ADMINISTRATION.—Payments of this char- 
acter are frequently made for small amounts, when there is no 
will, and the cost of administration would prove too onerous to 
the heirs. Under the circumstances, the receipt for payment is 
usually accompanied by an affidavit, stating the facts of the case, 
naming the persons who are next of kin, and heirs at law of the 
deceased, and stating that in consideration of the payment, these 
parties jointly and severally agree to indemnify the bank for any 
loss that might accrue to the bank by reason of such payment 
being made. They also state that no letters of administration 
have been granted, that no debts of any considerable amount 
existed, and that no person other than those signing have made 
claim to the money. The following is used by a New York bank, 
which form may be altered to suit the circumstances. 

being duly sworn, says .... resides at 
of , the depositor 
named in bank pass-book N»......... of the Savings Bank; 
that the said depositor died on , 
leaving no will, and leaving an estate not exceeding in value the 
sum of $ ; that said depositor at death resided in 
; that only next of kin and sole heirs are 


; ’ 
that no letters of administration have been granted in any state 
upon the personal estate of the said deceased depositor, that 
estate is so small that no application for such letters is intended 
or needed, and that there are no unpaid debts against the estate 

that the money in said pass-book mentioned viz.: 

, deponent desires to withdraw without obtaining such 

letters of administration and in consideration of 

payment thereof, receipt of which is hereby acknowledged, the 

subscriber hereto hind executors, etc., and to 
reimburse any expense that may arise therefrom. 


The undersigned confirm the above statement, and 
request that payment be made, to, or on the order 
of the said for account of 
whom it may concern. 
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CoLLEcTIONS ON OTHER BaNKs.—Savings banks are frequently 
asked to collect money on savings banks in other cities, for 
account of their customers. The best forms of these orders con- 
sist in a jointed check, the upper part of which contains an 
order to pay savings bank, in check or draft, payabk 
to its order, the lower part containing a letter stating that at 
the request of pass-book No. ...........0+ , is for 
warded, and a request for remittance, of $ is made, if th 
signature and amount are found correct. Regarding the statement 
of the correctness of the signature and amount, this should not 
be necessary, asa bank is bound to know the accounts and sig- 
natures of its depositors, and the very fact of its paying the order 
for the amount mentioned, should be conclusive. It is done evi- 
dently out of ‘‘ abundant caution,” as the lawyers say, and of 
course can do no harm. 

SuNpDRIEs.—Among these, we find a few affidavits and under- 
takings relating to changes in the names of deceased depositors, 
and also explanatory circulars issued by savings banks, instruct- 
ing executors and administrators as to what papers the bank 
requires for the withdrawal of the funds of a deceased depositor ; 


as these requirements differ in each state, we forbear printing 
them. 


(Zo be continued in the next number.) 


income Basis of Bonds. 

Referring to a “‘ Problem in Incomes,”’ written by Col. Sprague, 
And published in this issue of the ‘‘ Journal,’’ the question of the 
net income of a bond having an option of redemption previous 
to the date when it must be paid, this redemption being at a 
given price higher than the par, or final redemption price, is again 
raised, and we beg to draw the attention of our readers to Colonel 
Sprague’s close reasoning and explanations on the subject. 

We took occasion to review his book on the ‘‘Accountancy of 
Investment” in the March number of the “Journal,” stating that, 
in our opinion, the option to redeem at a premium should not be 
taken into account in calculating the revenue of the bond, any 
more than the possibility of a sale of the bond before maturity. 
This option may or may not be exercised for several reasons; 
the market price during the time of the redemption period may 
or may not make it desirable to the maker to exercise this option. 
The maker may perhaps find himself in such a position during 
that time, that redemption would become necessary for some pur- 
pose, or undesirablefor some other reason, regardless of the market 
price. As a matter of fact, this option of redemption is based on 
a possible contingency over which the buyer of the bond has no 
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control whatever. The only one thing that he knows for certain, 
is that the bond must be redeemed at its final due date at par 
—that is, for 100 cents on the dollar. . 

Col. Sprague gives an example showing that if the bond is 
bought below a certain price, there would be an apparent loss 
should the option of redemption be exercised, for the reason that 
the amortised value would then be somewhat higher than this 
optional redemption price. On the other hand, should the bond 
be bought at a lower price than the one he mentions, there would 
be a profit to the holder of the bond. 

There can be no question as to the correctness of Col. Sprague’s 
figures; they are plainly confirmed in the text book of the English 
Institute of Actuaries, although it may be mentioned that the 
examples given in that book only refer to debentures having no 
fixed date for their maturity at par, but which are redeemable at 
a premium on or after a given date at the maker’s option. These 
debentures are irredeemable except as the maker chooses to pay 
them. They are popular in England and in some continental 
countries, but would have no sale in this country, where we 
are accustomed to have a set date fixed, for all bonds, when they 
must positively be paid. A few years ago a proposition was made 
in New York City to issue municipal bonds on practically the same 
plan—that is, redeemable after a certain date at the city’s option 
only—but it was rejected for various excellent reasons, as unwise 
and un-American. 

We would, however, state that the option to redeem the bond 
mentioned by Col. Sprague, which is due in 1954 and redeemable 
after 1929 at 105, is not of a certain date only. This option is 
usually given to be exercised on any interest-paying date during 
a series of years; for instance, the bond in question may be re- 
deemed at any interest period from 1929 to 1954. Now, suppos- 
ing the option to be exercised, not in 1929, but say in 1930 or 
1935, the former calculation of basis income advocated by Col. 
Sprague becomes incorrect. After 1929 the bond becomes then 
redeemable at any 6 months time at 105, and is finally due in 
1954 at 100. What would be its correct revenue during these 25 
years? True, it may be calculated as due in 1954 at par, but if 
the option of redemption is exercised at any time, this calculation 
is incorrect. We believe, however, that Col. Sprague’s reasoning 
and figures should certainly be taken into account when purchas- 
ing this bond, basing it on the principle of always reckoning the 
worst income that may be relied upon, whether the bond is re- 
deemed at a premium or not. 

It would be well if some tables could be devised, showing basis 
prices for bonds redeemable previous to maturity at a premium. 
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They would prove valuable to investors, and should cover redemp- 
tion prices of 105, 110, 115, to 120, at the different periods, 


Savings Banks Investments in Michigan. 

An esteemed correspondent in Detroit writes as follows: 

“IT hand you herewith copy of the investment bill now pend- 
ing before the Michigan Legislature. On railroad securities it 
conforms very closely to the Stevens bill recently passed in your 
State. It has also two new and distinct features: 

“Section 27, Paragraph G, authorizing Steel Steamship Bonds 
issued upon steamers intended for traffic upon the Great Lakes, 
a high security that is much in favor here. 

“Section 67, providing for the appointment of a Commission 
consisting of the Commissioner of Banking, Attorney-General and 
State Treasurer, whose duty it shall be to pass upon securities 
mentioned in paragraphs E, F and G, Section 27. 

‘These amendments would bring our banking law down to 
date, and in addition provide for quite a period in the future. 
For example, we have framed one section covering the matter of 
electric securities under which few if any could be taken in this 
vicinity at present, but with the development of these properties 
and the demonstration of their earning power for a definite 
period, they would come under the law as framed and become a 
marketable investment security.”’ 

Here are the new and additional features mentioned by our 
correspondent. 

1st. Investments.—“In the legally authorized first mortgage 
bonds of steamship companies: Provided, That such mortgages 
shall be, upon steel steamship or steamships for the carriage of 
freight or package freight and passengers combined, upon the 
great lakes and connecting waters, of at least five thousand tons 
carrying capacity each: Provided, Such bonds are issued during 
the time of construction of such steamship or steamships, or 
within one year thereafter: And provided further, That by the 
express terms of said mortgage, at least ten per cent. of the total 
issue of said bonds shall be retired annually or a sinking fund 
sufficient therefor provided, and that the mortgage liability 
against said property shall not exceed one-half of its actual cost 
and that the trustee of such mortgage shall be required to pro- 
tect the lien of said mortgage by attending to the recording 
thereof and observing that the insurance necessary to fully pro- 
tect the interests of the bond holders is preserved, and by re- 
quiring that no mechanics, laborers, admiralty, statutory or 
other liens, claims or charges shall be created against such 
steamship or steamshipsin excess of 5’/, of the bonded indebtedness.” 

2nd. ‘There shall be a board of commissioners for the pur- 
pose of passing on the securities mentioned in paragraphs (e) 
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and (f) of section twenty-seven of this act, consisting of the 
Commissioner of the State Banking Department, who shall be 
chairman, the Attorney-General and the State Treasurer of this 
State, who shall be members of this board during their respec- 
tive terms of office, which board shall be known as the Securities 
Commission. It shall be the duty of this commission, whenever 
an issue of bonds, which shall come within the requirements of 
paragraphs (e) (f) and (g) of section twenty-seven of this act, 
shall be presented to them, to examine into the financial con- 
dition of the corporation issuing such bonds, and ascertain 
whether such issue is excessive as compared with the value of 
the property of such corporation, and if they shall find that 
such issue of bonds is not excessive and that they comply with 
the other requirements of said paragraphs of said section, they 
shall so certify in a book to be kept in the State Banking De- 
partment for that purpose, and thereupon said banks may in- 
vest in such bonds. The actual expense of the commission in 
examining the issues of bonds presented as aforesaid, shall be 
paid by the person or company applying to said commission to 
have such bonds certified as legal investment under said para- 
graphs of said section.” 

The appointment of a Board of Commissioners to pass upon 
the securities mentioned as legal investments for savings banks, 


is a new feature indeed, and worthy of serious consideration by 
our Eastern Savings banks; it appears to us as a good preced- 
ent, as it would provide the banks with a reliable and official 
list of legal investment securities, instead of being compelled as 
at present to rely on their own investigations and the state- 
ments of interested brokers and dealers. 


Fire Insurance Policies. ; ae , 
DOLLAR SAVINGS BANK, i 


NEW YORK, MAY 26, 1905. § 
Editor Savings Bank Department: 

DEAR SIR:—I desire to present a subject for your consideration concerning 
which I have not yet found a solution. 

We originally sent our insurance policies by mail to the companies or to the 
agents, whenever it was necessary to have the ownership changed. We found that 
great delay would often occur, and we were obliged to write for the policies. We had 
suspicions at times that extra clauses had been stamped on the policies, and we also 
found that at times the company claimed to have returned the policy to some agent 
or other name appearing on the policy, and practically left it to our own risk to get 
the policy; again, the policy would perhaps be returned to the owner, who would not 
bother his head about bringing it to the bank, or in some cases would hardly know 
what to do with it and lose it around the house. We were forced into the impression 
that we were not in any way protected positively in either of these cases, which were 
caused by blunders made by others. If a serious fire had occurred, the mere fact 
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that we had sent the policy to the company by mail, would not have helped us out 
very much, provided the company was not honest enough to admit having received 
it, and give the policy back to us, or to allow us a duplicate in case it was lost. 

We then undertook to ask the companies to send us an endorsement slip, when- 
ever necessary to change the ownership, and let us attach the endorsement slip to the 
policy. However, we find that in a large number of cases the companies refuse to do 
this, and insist that the policy must be sent in to them, and their reasons seem good 
for the making of this rule. We have made inquiries from insurance brokers,whether 
there are any rules of the exchange governing this matter which protect us, but have 
not learned that there are any. I would be pleased to have your opinion and advice, 
and if it really is a fact that the Banks are not protected during the transit of this 
policy, it is a subject worthy of being inquired into by competent hands with a view 
that something be done definitely by which the Banks may protect themselves in this 
regard. 

Thanking you very much in advance for your reply, I am, 


Yours truly, WILLIAM M. KERN, Secretary. 


As we take it, our correspondent complains of the delay, 
trouble and danger in forwarding fire insurance policies by mail 
to companies or agents for the purpose of having the ownership 
changed. 

Fire insurance policies are returned to the companies or to 
agents, for many reasons, either for change of ownership, or of 
rate, or of conditions, or for alterations, or privileges, or for cor- 
rection of owner’s name, etc. They may also be returned to 
owners to allow them to claim fire losses. 

We find, on inquiry, that the methods differ considerably in 
the various savings banks. Some banks require all their fire 
insurance policies to expire at a given date; others require that 
policies for new loans be taken through one or two agents; and 
some savings banks will receive policies from all approved insur- 
ance companies through any agent, or from the owner direct. 

It should be stated that one argument advanced by the banks 
who oblige their borrowers to take policies through one or two 
brokers is that in this way they only have to do with one or 
two men whom they hold responsible, and therefore avoid many 
of the various troubles and annoyances mentioned by our corre- 
spondent. 

The banks that send policies to the companies or to the 
agents do not usually deliver them without a receipt, and at the 
same time they paste or affix a slip to the policy, reading, for 
instance, in one case, 

Please note change of ownership (loss first payable as before) of 
property..... ben 

Address olicy number Company. 

Please return duplicates to owner , and original polt- 
cies, with this memorandum, to ............... savings bank. 

Another slip reads: 
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For endorsement, .............. now owner, loss as before, return 
RENEE Sire tice a anws . Savings bank. 

Another bank stamps on the policy, when returning it to the 
Company with instructions: 

Not for cancellation 

We believe that the danger mentioned by our correspondent 
as to the policy getting lost on the way, or possibly being mis- 
delivered, or that the company be not honest enough to acknowl- 
edge receipt of it in the case of a fire in the meantime, will be 
found not to have a real basis substantiated by facts. The re- 
cords of the bank, as well as those of the insurance company,will 
always show the existence of the policy, and the bank should besafe 
as long as it has not received a notice of cancellation. From all 
inquiries that we have made, we find that the only drawback to 
this returning of policies to the companies or to the agents, for 
change of ownership, or for any other purpose, is the matter of 
delay, for which the companies are certainly responsible ; yet, as 
we understand it, at times this delay is really unavoidable on 
account of the great rush of business in certain months of the 
year. The companies appear to be justified, as our correspondent 
says, in refusing an endorsement slip, and it is our opinion that 
as long as the savings bank receives a proper receipt signed by 
the agent or the company, acknowledging receipt of the policy 
for the purpose endorsed thereon, or endorsed on the slip, that 
there is no real risk run by the bank. The receipt should prove 
sufficient to protect the bank during the transit of the policy, and, 
as for blunders in addressing, they will be made occasionally. 

Regarding the matter of extra clauses being added to, or 
changes made in, the policies whilst in the possession of the Com- 
panies, we would say that no policy of fire insurance should be 
received by the bank, in any event, without careful scrutiny, in- 
suring the protection of the bank as mortgagee; any other 
clauses, not directly interfering with this protection, need not be 
noticed, as they are of no interest to the bank. 

We would like to hear from our readers on this subject, and 
will welcome any suggestion toward the improvement of this 
branch of the Savings bank business. 


School Savings Banks. 

A practical description of the School Savings Bank system, from 
an esteemed correspondent in Ypsilanti, Michigan, is published else- 
where in the “ Journal,” and supplies some interesting figures as 
to the amounts deposited by children in the United States; they 
have saved $1,367,000; truly an astonishingly large amount. The 
habit of saving cannot be inculcated too early in life; it carries with 
it self-denial, thrift, self-respect, and helps to shape character. 
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A PROBLEM IN INCOMES. 


Cuas. E. SPRAGUE, PRESIDENT UNION DIME SAVINGS INSTITUTION, NEW YORK. 


An esteemed friend propounds a question substantially as 
follows : 

“4 bond for $100,000 at 4% interest payable semi-annually ts payable ab- 
solutely 49 vears from now, but the issuer has the right to redeem tt after 24 
years at 105. How can the rate of net income be found which tt will pay at 
any given price, say at 108 or 1067” 

In this question there is a contingency involved, which will 
not be decided until 1929. Now I take it that in computing in- 
come, where a contingency arises, we ought to assume that it 
will be decided against us, and the income or profit stated should 
be the minimum with a chance of extra gain, not the maximum with 
a chance of loss. For example, if bonds are redeemable by lot, 
and there is a profit in their being drawn early, then each holder 
should assume that his own bond is going to be drawn last of all, 
and computes his income accordingly, so as to be on the safe 
side. If a debtor has the option of paying his debt before ma- 
turity, he will take advantage of the privilege if it is beneficial 
to himself; the creditor cannot count on his doing so. Suppose 
a trustee has bought bonds at a premium, which are redeemable 
at an earlier or a later date at the option of the debtor; if the 
trustee bases his reservation of sinking fund on the longer date, 
he may be disappointed and the sinking fund prove inadequate. 
He must assume that the bond will be called in at the redemp- 
tion date; that is, he must expect the worse and welcome the 
better if it comes. 

The problem before us is not an easy one, especially if it is to 
be solved by arithmetic and tables alone without logarithms. 
The optional redemption at a premium shifts the values in 
rather -a perplexing way. 

We first must find what rate of net income the redemption 
price will earn. As the redemption date is 25 years before ma- 
turity, we turn to the 25 year column for 4‘ bonds in the ex- 
tended bond tables and find that the nearest rate given is 3.70, 
at which the price should be 104.8657, and by interpolation we 
find that at 3.69 it would be 105.033257. Therefore 3.69 is the 
basis as closely as practicable. Turning to 49 years, we seek the 
value on a 3.69 basis, and this we find to be 107.000712, prac- 
tically 107. 
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It follows that if we now buy at 107 we shall enjoy 3.69 “/ 
income for 24 years and possibly for longer, up to 49 years. 

If we buy below 107 our book value will in 1929 be less than 
105; a redemption will give us a profit; but we must not count 
upon it now, 

If we buy above 107 and write off as if for the entire 49 
years, the bonds will stand us in 1929 at more than 105; re- 
demption will cause us a loss, hence we must write off under the 
assumption that the redemption w// take place. 

To illustrate the former case, let us take the price at 106. 
This proves to be a 3.73 basis for the full time, and the amount 
invested will, in 1929, have been reduced to a little over $104,000. 
Therefore redemption at 105 has no fears for us; if it occurs, we 
shall realize a profit in addition to the 3.73 interest. 

At 106 the answer is: a sure 3.73 for 24 years and for the 
remaining 25 years either 3.73 income or a profit on the bonds. 

Next take 108, which is a more difficult case. If we were sure 
of holding till maturity we would have a 3.65 investment. But 
we cannot count on that rate, because at a 3.65 basis, the bonds 
ought to be worth on the redemption date $105,707. Yet they 
might be called in at 105, which would involve a loss if we had 
been computing the income at 3.65. The redemption privilege 
holds the value down to 105. 

As the redemption would be adverse to the buyer at this rate, 
we must assume that the bonds will be called. The whole problem 
is then transformed. We consider the principal as $105,000 not 
$100,000; the time as 24 years not 49; and the rate of cash in- 
terest faid as 3.8095238+ instead of 4. The latter may need 
explanation. $4,000 per annum is not 4% of $105,000 but only 
3.8095238 %. A 3.81 bond is very unusual, but conceivable. 

The problem then is to find at what net income rate $108,000 
will be amortised down to $105,000 in 24 years. The $105,000 
cost $108,000 which is equal to a price of 102.857143. We look 
in the 24 year column for 3% and 4% bonds in order to locate 
a 3.8095238% bond at its proper place between 3% and 4%, 
so as to bring as nearly as possible to 102.857143. By succes- 
sive trials we ascertain that at the basis 3.63 a 4% bond is 
worth 105.894.20 
and a 3% i 89. 96395 

Difference 

This difference must be ee - 

8095328, giving. ze ee a 
and added to the 3 4 ‘wales 89.96395 


and the result.. SS orc, a A alin, el ee, 
as a cost rate on $105, 000 gives. $108, 002.86. 
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—which is as near as it is practicable to arrive. We have thus 
ascertained the true income rate certain for 24 years to be 3.63, 
with a possibility of continuing for 25 years beyond at 3.69. 

The two principles involved are: 1st, that an adverse option 
is assumed to be enforced, but not a favorable one; 2d, that in 
redemption at a premium, the real principal sum is the redemp- 
tion value, the “par’’ being only nominal. These points are 
treated in the (English) ‘‘ Institute of Actuaries’ Text Book, Part 
1,”’ Pages 71 and 72. 


SCHOOL SAVINGS BANKS. 


Gro. H. Gaw, Jr., Ypsiranti Savincs Bank, YpsiLanti, MIcH. 


The School Savings Bank is no longer an experiment. Over 
eighty years of successful operation in Europe and twenty years’ 
trial in America have led to its recognition, by thoughtful edu- 
cators, as a most valuable adjunct to public education, practi- 
cal in operation, and eminently successful in results. 

In America the development of savings systems in connection 
with public schools has been surprisingly slow, yet constant in 
its progress. According to the best authority the first School 
Savings Banks ever established are to be found in Gosler (1820), 
and Apolsa (1833), both German towns. France, however, was 
in effect the mother of the School Savings movement, for in that 
country the idea was so carefully fostered and grew so rapidly 
in favor from the time of its introduction in 1834, that soon the 
school banks became a part of the French national system of 
education and are so to-day. Between 1874 and 1886 France 
established 24,000 school banks, with nearly half a million de- 
positors, whose savings aggregated a trifle less than 12,000,000 
francs (or about $2,400,000). From Germany and France the 
movement spread into Belgium, being introduced into the schools 
of Gand in 1866, and from Belgium into other European coun- 
tries. At present, school banks are especially numerous in 
France, Belgium, England, and Scotland. 

The first practical introduction of the idea in America occurred 
in 1885, when Hon. J. H. Thiry introduced a savings system, 
adopted from the European plan, in the public schools of Long 
Island City, New York. Schools in other States and cities are 
,tapidly following the example in taking up the idea; the press 
and the pulpit are aroused in its favor, and educators are re- 
cognizing it as a potent factor in the educational activities of 
the nation. The threefold benefit of school savings, to the child, 
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the school, and the State, so forced the movement to assume 
national scope, that it is now in operation in 789 schools of 106 
cities in 26 States, and the 90,961 pupils have saved $1,367,930.25. 

In Grand Rapids, Michigan, where the School Savings Bank 
has been in operation for a period of ten years, the children have 
a balance of $27,000 to their credit, while in Owosso, after a 
year and a half’s trial, there is $3,000 to their credit. The plan 
is also in use in Adrian and Albion and has proven very successful. 

Ypsilanti, in the same state, adopted the system on December 
16, 1904, and pupils now have after three months’ trial over 
$608.00 to their credit. 


HOW TO INSTITUTE A SCHOOL SAVINGS BANK. 


Any person having the interest of the public at large at heart, 
may properly take the initial step in the movement; but it is 
most often customary for the School Superintendent to offer the 
resolution to the School Board in whose power the authority for 
such a movement is vested. 

The co-operation of a Savings Bank, in preference to a Na- 
tional Bank, must next be secured, and an agreement made as 
to details of management, by whom the cost of supplies and print- 
ing shall be paid. At this time should also be determined who 
is to keep the account of the teachers’ reports. In schools with 
more than 20 teachers it is better for the Superintendent to have 
his clerk, or the bank, keep a ledger account with each teacher. 
In schools with less than 20 teachers, the time required is so 
small that any Superintendent can easily look after it himself. 
After you have decided this, the next step should be to arouse 
general interest in the plan by inserting in the local paper sev- 
eral articles describing the system, its aim, etc. 

Several days before the date selected for the formal opening, 
a circular should be sent to the parents, and friends of the school, 
which should tell the purpose of the system; how it has sueceeded 
in other places; describing briefly but plainly the practical work- 
ing of the plan; also stating the date when it is to be put into 
operation. In soliciting the co-operation of the parents, it should 
be emphasized that it is not intended to place any burden upon 
the parents for the maintenance of the system, but that the sav- 
ings of the small amounts which result from the industry and 
self-denial of the child are of more value than the savings of the 
larger amounts which are often given by the parents. 

The attitude of the parents is second in importance only to 
that of the teacher. When parents, in a practical way, encourage 
their children in industry or offer reward for scholarship, there is 
a noticeable increase in deposits and in general interest. Parents 
are, with few exceptions, favorably impressed with School Sav- 
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ings Banks, and see the advantage of encouraging their children 
to start and continue in the system. 

At a meeting of the teachers prior to the day of starting, you 
should thoroughly inform them as to the detail working of the 
system, and emphasize especially the influence that the attitude 
of the teachers is sure to have upon the success of the working 
of the system. Upon the teacher, more than any one else, rests 
the success of the plan. If the teacher is enthusiastic, the num- 
ber of depositors and deposits will show for themselves. In- 
difference shows a corresponding decrease. Usually, teachers be- 
come enthusiastic over the work, and willing to do their utmost 
to secure successful results. 

DETAILS OF MANAGEMENT. 


The modus operandi of the School Savings system is very 
simple. Each Monday morning the teacher devotes about ten 
minutes of her time to receiving the pupils’ savings. Each child 
that opens an account is given a School Savings Pass Book, in 
which is entered the amount deposited. The amount is also en- 
tered on the teacher’s Weekly Report Sheet, which is in duplicate 
carbon copy form. When all deposits have been taken, the money 
is placed in an envelope, together with the report, with the 
amount and the name of the teacher, sealed, and conveyed to 
the Superintendent. 

The Superintendent places together the deposits of all the 
grades, and opens an account with the bank in a general School 
Savings Fund. The superintendent also checks over the reports 
and files them for future use, which eliminates the necessity of 
his keeping a debit and credit account with each pupil. 

When the child’s account reaches five dollars, it may be trans- 
ferred from the general fund to an individual account, if de- 
sired, and the Savings Bank will issue one of its regular savings 
Pass Books. 

To draw money from the School Savings Pass Book, it is 
necessary for the child to apply to the teacher for a check, which 
will be filled out for the amount wanted. The child is then re- 
quested to secure the parent’s or guardian’s signature, as the 
case may be, after which the check is brought to the teacher and 
charged off the child’s School Savings Pass Book, and conveyed 
to the Superintendent with the report, cashed and returned to 
the pupil, 

PRACTICAL BUSINESS EXPERIENCE. 

This system is of untold value to the pupil in after life. It is 
especially true of the pupils whose savings reach the amount 
sufficient to secure for them a regular savings bank account. The 
bank is where they meet in a business way, and where they learn 
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much of banking procedure and business methods. The young 
depositor feels that he is of some importance, and is thus en- 
couraged to continue in saving. He learns most important les- 
sons as to the value of money, its wise use, and the methods of 
accurate accounting. 

SOME OF THE BENEFITS DERIVED. 


In Cleveland, Ohio, when the system was placed in the schools, 
the decrease in the use of cheap confectionery was so marked 
that some of the candy stores near the school building were 
obliged to close up and move down into the business section. 
In many instances it has been the means of causing some of the 
boys who were users of tobacco, especially in the form of cigar- 
ettes, to stop and thereby increase their savings. In other places, 
owners of penny slot machines have complained of the falling off 
of the number of pennies found in the machine as a result of the 
advent of the School Savings Bank. The system of School Sav- 
ings tends directly to promote business morality in the community 
by training the children to habits of slow and honest accumula- 
tion, and, properly encouraged, may serve as a check upon the 
devices which create in the child an appetite for speculation. 


Failed Savings Banks. 

We are indebted to Willis S. Paine, President of the Consoli- 
dated National Bank, New York City, for a copy of his book on 
‘Failed Savings Banks,”’ published by our esteemed contemporary 
The Financier. No one could possibly handle this subject better 
than Col. Paine, who made an excellent record as Bank Super- 
intendent, and is well known in financial circles in this city. We are 
pleased to see that the address delivered by the author before the 
Savings Bank Section of the American Bankers’ Association, in 
October, 1903, in San Francisco, has been reprinted in this vol- 
ume; it was an able and noteworthy paper, for which the author 
deserves to receive full credit. 


Secrecy in Savings Accounts. 

An artistic booklet, just received from the Union Bank and 
Trust Co., of Helena, Montana, states that “All deposits are 
considered confidential. No information, not even of the exis- 
tence of an account, is given to any one,” Savings institutions 
cannot lay too much emphasis on the statement that accounts 
are confidential and divulged to mo one but the depositor; experi- 
ence shows that secrecy is one of the main factors in inducing 
many depositors to open a savings bank account. 
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LEGISLATION IN 1905. 


SECURITY FROM NEW YORK 
BANK DEPOSITORIES. 


Chapter 372, Laws 1905. Anact toamend sec- 
tions 8 and 62 of the State Finance Law, 
in relation to security from banks desig- 
nated as depositories of state moneys. Be- 
came a law May 5, 1905, with the approval 
of the governor. 


Sec. 1. Section 8 of Article 1 of 
Chapter 413 of the laws of 1897, en- 
titled ‘‘ An act relating to state finance, 
constituting chapter 1o of the General 
Laws,” is hereby amended to read as 
follows: 

§ 8. Deposit in banks.—The state 
treasurer shall deposit all moneys re- 
ceived by him on account of the state, 
except such as belong to the Canal 
Fund, within three daysafter receiving 
the same, in such banks in the cities 
of the state, as in the opinion of the 
comptroller and treasurer are secure 
and pay the highest rate of interest to 
the state for suchdeposits. The moneys 
so deposited shall be placed to the 
account of the treasurer. He shall 
keep a bank book in which shall be 
entered his account of deposit in and 
moneys drawn from the banks in which 
deposits are made by him, which he 
shall exhibit to the comptroller for his 
inspection on the first Tuesday of 
every month and oftener if required. 
The treasurer shall not draw any 
moneys from such banks unless by 
checks subscribed by him as treasurer 
and countersigned by the comptroller, 
unless otherwise provided by law. No 
moneys shall be paid by any such bank 
out of any such deposit except upon 
such checks. Every such bank shall 


transmit to the comptroller monthiy 
statements of all moneys received end 
paid by it on account of the treasurer. 
Banks designated for the deposit 
state moneys under the provisions ot 
this section shall before deposits ; 
made severally execute and file wit 
the treasurer a bond to the state 
such form and with such surety or 
sureties for such sum as may be pre- 
scribed and approved by the treasurer 
and comptroller, for the safe keeping 
and prompt payment of such moneys 
on legal demand therefor with interest 
at the rate agreed upon, 07 may i licu 
of such surety bond deposit with th 
comptroller outstanding unmatured bonds 
issued by the state of New York fo 
which the treasurer and comptrolle 
shall deliver a certificate of deposit coi 
taining the conditions of said surety 
bond. On the withdrawal of all moneys 
from any depository and a closing and 
settlement of the account thereof, the 
treasurer and comptroller may in their 
discretion certify to such settlement 
and direct the surrender of such swv7re/) 
bond or deposit to the obligors er ewer 
entitled thereto. 

Sec. 2. Section 62 of Article 3 of 
such act is hereby amended to read as 
follows: 

$ 62. Deposit of funds.—The com- 
missioners of the canal fund may de- 
posit the moneys belonging to such 
fund, or the canal debt sinking fund, 
with any safe incorporated moneyed 
institution or banking association in 
this state, and may make such con- 
tracts therewith for the interest on and 


: 
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the duration of such deposits as will 
best promote the interest of the funds. 
“hey may require security for the deposit of 
‘+h moneys by surety undertaking or a de- 
posit of bonds tssued by the state of New 
lorkin the same manner as ts provided by 
‘ion 8 of Article 1 of the Finance Law 
from depositories of other state moneys. 
Sec. 3. This act shall take effect im- 
mediately. 





NoTE.—The amendment of sections 8 and 
62 is indicated by the words italicized. They 
The closing words of section 8, be- 
fore amendment, read: ‘‘and direct the sur- 
render of such bond to the obligors therein.” 
Section 62, before amendment, ended with the 

rd “ funds.” 


new. 


NOTARIES PUBLIC IN 
YORK. 


NEW 


Chapter 178, Laws of New York,1905. An act 
to amend the executive law, relative to the 
number of notaries public. Became a law 
April 11, 1905, with the approval of the 
Governor. 


Section 1. Section 8: of Chapter 683 
of the Laws of 1892, entitled ‘‘ An act 
in relation to executive officers, consti- 
tuting chapter 9 of the General Laws,” 
as amended by chapter 248 of the laws 
of 1893 and chapter 357 of the laws of 
1899, is hereby amended to read as 
follows: 

$81. Appointment and number of 
notaries public.—The term of office of 
each notary public hereafter appointed, 
unless to fill a vacancy, shall be two 
years from the 3oth day of March of 
the year in which he shall be appointed. 
The Governor shall appoint, by and 
with the advice and consent of the 
Senate, such number of notaries public 
in and for the several counties of the 
state as may be necessary,* and of such 


* The law before amendment contained after 
the word “ necessary ” the words “not exceeding 
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number the governor is authorized to 
appoint one notary for each bank ap- 
plying therefor, and he may also during 
the recess of the Senate appoint to fill 
existing vacancies, and notaries so ap- 
pointed shall hold office for the unex- 
pired term for which they are named 
without confirmation by the Senate. 

Sec. 2. This act shall take effect 
immediately. 


LOAN AND TRUST, BANK AND 
SAVINGS BANK COMPANIES 
IN WYOMING. 


Chapter 78, Laws 1905, approved February 21, 
taking effect from and after its passage. 
An act to amend and re-enact section I, of 
chapter 50 of the Session Laws of 1903, 
relating to loan and trust companies, banks 
and savings associations. 


Sec. 1. That section 1 of chapter 50 
of the Session Laws of Wyoming of 
1903, be amended and re-enacted, so as 
to read as follows: 

Section 1. The capital stock of each 
bank and banking association organ- 
ized under this chapter, shall be sub- 
scribed for as full paid stock, and no 
such association shall organize with 
a capital stock of less than ten thou- 
sand dollars in a town or city of less 
than two thousand inhabitants ; not 
less than twenty-five thousand dollars 
in a town or city containing from two 
thousard to four thousand inhabitants, 
and not less than fifty thousand dollars 
in a town or city containing from four 
thousand to six thousand inhabitants, 
and not less than one hundred thou- 
sand dollars in a town or city contain- 
ing over six thousand inhabitants. 





five for each one thousand of population in each 


county.” The amendment consists in the tak- 
ing out of these words, thus removing the limit 
as to number of notaries which the Governor 
may appoint. 
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Fifty per cent. of such stock shall be 
fully paid in before any such association 
shall be permitted to transact any busi- 
ness and the balance of such stock shall 
be fully paid up from time to time as 
the by-laws of such company may di- 
rect, not later than six months from 
the date of commencing business: Pro- 
vided, the foregoing provisions of this 
section shall apply to loan and trust 
companies organized under this chapter. 
The capital stock of savings banks shall 
not be less than twenty-five thousand 
dollars. After its organization and 
before such banking association, loan 
and trust company, or savings bank 
shall begin business, its board of direc- 
tors shall cause a statement in writing 
to b2 prepared, showing that its capital 
stock has been fully subscribed and that 
the amount herein required has been 
actually paid in, and that the law has 
been fully complied with as to its organ- 
ization, which statement shall be sworn 
to by its president and secretary and 
filed in the office of the State Examiner, 
whereupon the said examiner shall 
issue a certificate. in writing, showing 
that such association has complied with 
the laws of the state in its organization, 
and is authorized to carry on a banking, 
loan and trust, or savings bank busi- 
ness. 





NOTE.—The former law required at least 
$10,000 capital for banks and loan and trust 


PHENIX NATIONAL 


The first report to the Comptroller of the 
Phenix National Bank, of New York, since the 
change of management has created a great deal 
of interest in banking circles, not only in New 
York but in that section of the country west of 
the Mississippi River. Whenthe control of the 
Phenix passed into the hands of the Morgan- 
Belmont interests, F. E. Marshall, then vice- 
president of the National Bank of Commerce, of 
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companies in places having less than 1,00 
habitants ; $25,000, in places of 1,000 to 2 
$50,000 in places of 2,000 to 5,000; and $10: 
in places having over 5,000 inhabitants. 
amendment allows $10,000 as sufficient 
in places of less than 2,000; $25,000, 
there are 2,000 to 4,000 inhabitants; $50, 
places of 4.000 to 6,000; and $100,000 
there are over 6,000 inhabitants. 

The foregoing is the only respect in whici: t! 
former law is amended, with the exception o 
change-about in phraseology with refere: 
the payment up of the capital stock. T 
to say, the former law read as follows: 


‘And fifty per cent. of such stock shal 
be fully paid in before any such ass 
ation shall be permitted to transac: 
business : Provided,the foregoing provisio1 
of this section shall apply to loan and trust 
companies organized under this chapter, 
and the balance of said stock shall be fully 
paid up from time to time as the by-laws of 
such company may direct, not later than 
six months from the date of commencing 
business.” 


This phraseology affording, possibly, a basis 
for a smart lawyer to argue that only stock- 
holders of banks and banking associations were 
required to pay in the remaining 50 per cent. 
within six months from the date of commencing 
business, and that stockholders of loan and 
trust companies could pay it in at any time they 
pleased, has now been changed about, as will 
be seen from the amended act, so that the pro- 
viso that the foregoing provisions “apply to 
loan and trust companies” is inserted after the 
provision as to when the balance of the capital 
must be paid in. 

There has been no change in the minimum 
capital, $25,090, required for savings banks, and 
no other changes than above specified in this 
note. 


BANK, NEW YORK. 


St. Louis, was tendered the presidency. The 
best indication that the selection-was a wise one 
is a comparison of deposits of March 14, the 
date of the last report prior to Mr. Marshall's 
taking charge, with those of May 29th. On 
March 14th the deposits were $5,104,305 ; on 
May 29th they were $7,228,605—a gain of 
$2,124,300. The full statement will be found 
on another page in this issue. 
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OUTSIDE INTERESTS OF BANK PRESIDENTS. 


Ata meeting of the National Bank Cashiers’ 
\ssociation, held in Boston on May roth, the 
‘omptroller of the Currency delivered an ad- 

ess, in the course of which he said: 


‘ The ruin of a bank is practically always the 
esult of fraud or the use of its funds in undue 
ind unlawful amount by its officers and direc- 

rs. This money is sometimes lost in legiti- 
mate enterprises, through bad judgment and 
mismanagement, but far the most frequent 
i.use for actual stealing or defalcations in banks 
s speculation. It is speculation which is the 
urse of the day, which tempts so many men 
eyond their endurance. 

‘Noman should be made president or cashier 

managing officer of a bank or trust company 
who does not expect to make it his sole busi- 
ness, and should be so paid for his whole time 
ind attention that he need have no outside 
nterests which shall divide his allegiance or 
uttention. He should have no connection with 
yutside enterprises which require large amounts 
f the bank’s funds. Above all, he should under 
no circumstances be allowed to use his position 
in the bank or its credit and influence to finance 
ind promote outside enterprises from which he 
s to der:ve a profit personally instead of the 
Dank. 

“ No bank officer who is running his bank 
properly should have any fear of his directors, 


ie is subjecting their business to the criticism of 
the Comptroller, and, above all, if he has been 
found violating the law. As long as I am 
Comptroller, 1 propose to assume without 
evasion my responsibility and to see, as far as I 
have power to do so, that the directors of the 
National banks and their officers accept theirs. 

“ The duty of a bank director, if he would 
fulfill the obligation imposed by his oath and 
protect the interests of the shareholders for 
whom he is a trustee, and the creditors, to whom 
he is under even greater moral obligations, 
requires that he should know positively that the 
affairs of the bank are being properly managed. 
Meetings of the directors should be held regu- 
larly and frequently, and be well attended by all 
the members of the board. At these meetings 
the officers should be required to make full, 
complete and intelligent reports in such form 
and detail as to be easily understood by the 
directors. 

“ The point I wish to emphasize is that the 
responsibility for bank management is by law 
placed upon the board of directors. By accept- 
ing a place on a bank board and taking the oath 


of office a man accepts this responsibility and 
swears he will diligently and honestly admin- 
ister the affairs of the association. He is under 
every moral and legal obligation to perform this 
duty fully and completely. It is certainly not 
asking too much of men who accept such trusts 
that they simply do their plain sworn duty and 
obey the laws.” 


These remarks have called forth the following 
criticism by James H. Willock, President of the 
Second National Bank, of Pittsburgh, former 
President of the Pennsylvania Bankers’ Asso- 
ciation, for years a member of the Executive 
Council of the American Bankers’ Association, 
and one of the most experienced and successful 
bankers in the country ; originally published in 
the Pittsburgh Dispatch of May 14th, and here 
reproduced for the information of our readers: 


“Comptroller Ridgely has a wrong impression 
of banking in large cities. The trouble is that 
he lacks the experience. I venture to say that 
98 per cent. of the bankers in Pittsburg know 
more of the intricacies and necessities of bank- 
ing in a metropolis than does Mr. Ridgely, how- 
ever good a banker he may be. He was taken 
from a small town into his present position. 
And when he says that a bank president or 
bank manager should not be engaged in other 
business affairs he simply is in gross error; and 
I say that after a banking experience of 33 years, 
which I think has been fairly successful. 

‘‘When I entered this bank, we had $300,000 
capital and $200,000 deposits. We now have 
$600,000 capital, $3,500,000 of surplus and $14- 
000,000 cf deposits. I know that I could not 
have assisted in bringing about such a state of 
affairs if 1 had sat in my seat as cashier or presi- 
dent and thought of nothing but this bank. A 
man who will do that will see his bank dry up. 
He, himself, will get into a groove and sooner 
or later will find that he is not in his proper 
sphere. A banker must be generous; he must 
be broad ; he must be in intimate touch with the 
business affairs of his community. 

“I am active in sixteen different corporations, 
all of which are large depositors in this bank. 
And they all keep large balances. Some time 
ago I loaned $500,000 to a prominent manufac- 
turer of unquestioned wealth and reputation 
upon a plant valued at $1,500,000, the money 
borrowed to be used for extensions and im- 
provements. It required him a year to spend 
that money, and he had it on deposit in our 
bank during that time. There we had security 
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to a value of $2,000,000 on our loan of $500,000. 
Only recently he came in and made the first 
payment of $50,000, and the money which I 
loaned him enabled him to enormously increase 
the earning power of his company. 

“IT became interested in many of the concerns 
in which I now am through loans placed in our 
bank. People became involved and we took 
charge of the establishments to secure the 
money we had advanced and instead of losing 
money for the bank we have made a great deal. 
All are very profitable and prosperous. Iam 
President of the Pittsburg Lamp, Brass & Glass 
Company, a director of the Standard Under- 
ground Cable Company, the Firth-Sterling 
Steel Company, the Union Switch & Signal 
Company, the Central District & Printing Tele- 
graph Company, and a number of other com- 
panies, all of which have large accounts with us. 

“I am on the executive committees of the 
companies in which I am interested, and | 
know that in such a position | am better able 
to know the condition of affairs of the various 
concerns which are our customers. If I were 
to sit here merely as president of this bank I 
would soon lose my intimate knowledge of the 
affairs of the various borrowers and depositors 
and would be dependent upon the mere word 
of those who come in to obtain some favor. 
One learns in banking to abide by the word of 
no one. You must keep your handle on the 
throttle to be abreast of the times. 

“Take any of the large banks in Pittsburg 
and you will find that the men in active control 
are men active in other important industries of 
the city. They are more alive to the needs, the 
conditions and the opportunities presented each 
day. You may call this a one-man bank, but I 
never do anything without consulting my di- 
rectors, and I have never presented anything 
which they have refused to approve. 


FISK & ROBINSON'S 


The June Monthly Bulletin issued by Fisk & 
Robinson has this to say about the bond market: 
“The Railroad bond market during May was 
comparatively quiet, prices in the main. holding 
firm, especially for the older issues. The con- 
tinuance of easy rates for money and confidence 
in the general business situation have prevented 
any except trifling declines in the market and 
should soon lead to a broader demand. In gen- 
eral, the agricultural reports are either very 
satisfactory or not distinctly adverse and should 
contribute to optimism in the business and 
financial world.” 
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“One of my possessions isthe Tarentum Pap 
Company. I became interested through a loa: 
obtained from the bank. The borrowers we 
unable to pay and I assumed charge to see t! 
the bank secured its money. I operated it { 
a syndicate of creditors, and in time I pro, 
that it had remarkable opportunities. The ba 
secured its money, but did not care to conti: 
in the manufacture of paper, and I have si: 
managed it, and it is one of the most prospero'is 
concerns in Western Pennsylvania. 

“It is the same with the Westmoreland B: 
Company. I keep in touch by telephone ; 
see that good men are in charge. Som: 
prosperous industries working for the b 
have made it what it is. Mr. Ridgely is wrong 
although he may think he is right in theo 
One must know the needs of such a commun 
as Pittsburgh, and the only way he can do s: 
to keep in constant touch with her industries 

“ Take any of the large banks in Pittsburgh 
and see if they have not been made strong and 
successful by the active manager taking an ac- 
tive part in business life. I give my salary 
here and perhaps more in charity. I would 
foolish to tie myself down to sitting in a bank 
chair all day watching deposits come in. I do 
not think that 1s the province of an active 
banker, and in that I believe Mr. Ridgely has 
gone astray. 

“I do not believe in speculation. I am the 
largest stockholder of the bank, and [| watch it 
as closely as I would the dearest possession of 
my heart. I am naturally anxious to protect it, 
and my position in various business concerns 
enables me to do it in a way I could not other- 
wise do. I know who borrows here. I know 
the value of their security and about them. | 
gain that knowledge by retaining an active in 
terest in business entirely apart from the bank 
That is the only way in which it can be done.” 
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MONTHLY BULLETIN. 


Among the investment offerings which the 
Bulletin contains are: New York Central refund- 
ing 314s, price 99%, interest yielding about 
3-52 per cent.; Louisville & Nashville Collatera! 
Trust Gold 4s, price 984, interest yielding 
about 4.14 per cent.; Chesapeake & Ohio gen- 
eral 414s, price 107, interest yielding about 
4.20 per cent.; Manhattan Railway Consoli- 
dated Gold 4s, price 1043/, interest yielding 
about 3.81 per cent.; Oregon Short Line (Union 
Pacific system) Consolidated 5s, price 118',, 
interest yielding about 4.08 per cent. 
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INQUIRIES AND CORRESPONDENCE. 


‘T’HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
varge. The names and places of those submitting inquiries are published, unless special request 


s made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Lost Certificate of National Bank Stock. 


pon request fora duplicate certificate of stock, upon claim by the owner that he has lost the old certificate, a national 

ink shonld require, as a condition of issuing a new certificate, without surrender and cancellation of the old, a sufti- 

cient bond of indemnity for its protection in case the old certificate, instead of having been lost or stolen, has been 
transferred by the original owner for value, and is outstanding in the hands of a bona fide holder. 


CHICAGO, May 15, 1905. 

Editor Banking Law Journal: 

DEAR SIR:—Will you be good enough to ad- 

se, through the columns of your magazine, 
vhat course should be pursued in issuing a du- 
plicate of a lost certificate of bank stock ? What 
is the liability on the original certificate, and how 
ng does it continue ? 


Yours very truly, 
TRANSFER CLERK. 


Answer.—This inquiry comes from 
the transfer clerk of a national bank in 
Chicago and relates to the proper prac- 
tice as to issuing duplicates upon lost 
certificates of national bank stock. The 
proper course to be pursued is to issue 
a duplicate certificate only upon receiv- 
ing a bond of indemnity from the loser, 
to protect the bank against loss should 
the original turn up in the hands of any 
legal holder who might demand transfer. 

A different rule generally prevails as 
to the rights of an innocent purchaser 
of acertificate of stock indorsed in blank 
and then lost or stolen, from that re- 
specting the innocent purchaser of a 
negotiable instrument indorsed in blank 
which has been lost or stolen; that is to 
say, in the case of the stock, the pur- 
chaser from the thief or finder is not 


protected as is the purchaser of the ne- 
gotiable instrument. But should the 
owner of the certificate who alleges he 
has lost it, have falsely so alleged, and 
in reality soldit for value, the purchaser 
would have aright to demand a new 
certificate from the bank; hence except 
in cases of the clearest proof of loss, a 
bond of indemnity should be required 
by the bank before issuing a duplicate, 
to protect it against liability should the 
original turn up in the hands of a pur- 
chaser who had acquired it for value, 
not from a thief or finder, but from the 
original owner. Cook in his work on 
Stock and Stockholders (Sec. 403) says: 
‘* According to the rule of nearly all the 
states a corporation is not obliged to 
issue a new certificate of stock to the 
owner of an old one, which he alleges 
he has lost, unless such person gives to 
the corporation a sufficient bond of in- 
demnity to protect it against liability 
in case it turns out that the old certifi- 
cate was not lost, but was sold and 
passed into bona fide hands. In New 
York this rule is fixed by statute. A 
corporation is liable to the holder of the 
outstanding certificate, if it is outstand- 
ing, and consequently should be pro- 
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tected against that liability by a bond 
from the applicant for registry. In 
Louisiana, a statutory advertisement is 
made and a bond of indemnity dis- 
pensed with, But in the other states 
the court compels the loser to give a 
bond, varying in amount according to 
the amount of the stock and the clear- 
ness of proof of loss.” 

The National Bank Act provides that 
the shares of national banks ‘shall be 
deemed personal property and transfer- 
able on the books of the association in 
such manner as may be prescribed in 
the by-laws or articles of association.” 
In some cases national banks provide 
in their by-laws that ‘‘when the stock 
is transferred, the certificates thereof 
shall be returned to the bank and can- 
celled and new certificates issued.’’ 
Under such a by-law a bank would 
doubtless be entitled to demand indem- 
nity where the certificate was not re- 
turned to the bank. The Supreme 
Court of the United States has said :* 
‘« Shares in the capital stock of associa- 
tions under the National Banking Law, 
are salable and transferable at the will 
of the owner. They are, in that re- 
spect, like other personal property. The 
statute recognizes this transferability, 
although it authorizes every association 
to prescribe the manner of transfer. 
Its power in that respect, however, can 
only go to the extent of prescribing 
conditions essential to the protection of 
the association against fraudulent trans- 
fers, or such as may be designed to 
evade the just responsibility of the 
stockholder. It is to be exercised rea- 
sonably. Under the pretense of pre- 
scribing the manner of transfer, the 
association cannot clog the transfer 
with useless restrictions, or make it de- 
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pendent upon the consent of the direc: 
ors or shareholders * * * Ti 
transferability of shares in nation 
banks is not governed by differe: 
rules from those which are ordinari) 
applied to the transfer of shares 
other corporate bodies.”’ 

In Bank v. Lanier* a national ban: 
issued two certificates which declared 
they were transferable ‘‘only on tl 
surrender of the certificates,” which 
limitation was in conformity with a by- 
law. The bank refused transfer t 
two purchasers from the original owner. 
Concerning the purchasers’ rights the 
court said: ‘*They bought for value 
without notice of any adverse claim, in 
full faith that the bank would observ: 
its engagements, and pursued in all re- 
spects the directions given in the cer 
tificates. They were not told to give 
notice to the bank of their purchase nor 
was there any necessity for notice, be 
cause by the rules of the bank, Culver 
could not transfer the stock in the ab- 
sence of the certificates, and these they 
had in their possession. It is therefore 
clear, in making their purchase of Cul- 
ver, that they had a right to rely on the 
certificates as securing to them the 
stock which they represented. And it 
is equally clear that the bank, in allow- 
ing this stock to be transferred to other 
parties while the certificates were out- 
standing in the hands of bona fide 
holders, was guilty of a breach of cor- 
porate duty and, asits conduct operated 
to the injury of Lanier and Handy (the 
purchasers of the certificates) an action 
will lie in their behalf to obtain satis- 
faction for the injury.” 

The above was not a case of issue of 
new certificates, without return of the 
original, on claim of loss, but the lan- 





6 Johnston v. Laflin, 103 U. S. 803. 


*11 Wall. 369., 
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guage is equally applicable to such a 
‘ase. If the bank hasa by-law, or pro- 
ision in the certificate, that it will be 
ransferred ‘‘ only on the surrender of 
he certificate ” it is its right and duty, 
where request for a new certificate is 
made without surrender of the original, 
mn claim of loss or theft, to require in- 
lemnity against the possibility of the 
riginal being outstanding in the hands 
of a bona fide purchaser. And without 
such a by-law, the bank has a right to 
such indemnity, as already shown, as 
matter of law, it being the general 
policy of the courts to protect it in 
such cases. 

In a recent Minnesota case* the 
owner of certain Western Union stock 
claimed the certificates were accident- 
ally lost on the day they were issued. 
The controversy was as to the right of 
the corporation to require, in accord- 
ance with one of its rules and regu- 
lations in such cases, a bond of indem- 
nity, in double the par value of such 
stock, as a condition precedent to the 
issuance and delivery of new certifi- 
cates in lieu of those alleged to have 
been lost. Thecertificates were claimed 
to have been lost in February, 1882. 
The Supreme Court of Minnesota, ren- 
dering its decision in July, 1890, said: 
“The lapse of time after the alleged 
loss on the stock certificates without 
their being heard from may be so long 
as to amount to almost conclusive evi- 
dence that they are no longer in exist- 


Guilford v. Western Union, Supreme Court 
of Minn., June, 1890. 
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ence, and hence justify the court in 
compelling the corporation to issue new 
ones without any bond of indemnity. 
But the lapse of time is not yet so 
great as to exclude the danger of the 
re-appearance of the old certificates and 
therefore defendant ought not to be 
compelled to issue new ones, in place 
ot those alleged to have been lost by 
plaintiff's assignor, without its being 
fully indemnified. The stock being, 
according to the terms of the certifi- 
cates, transferable on the books of the 
corporation only upon their surrender, 
its liability in case of their re-appear- 
ance in the hands of a bona fide holder 
is a matter of serious moment, accord. 
ing to the drift of modern authorities, 
especially the Federal courts and the 
courts of New York where the de- 
fendant is domiciled.” 

The foregoing, we think, sufficiently 
illustrates the subject. Where the 
holder of stock in a national bank asks 
for a duplicate certificate, on claim of 
loss; unless the proof of loss is abso- 
lutely clear, the bank should require a 
sufficient bond of indemnity before 
issuing a duplicate. And while the 
courts would probably uphold this right 
in all cases, preferably the bank should 
prescribe by by-law provision, as a 
reasonable regulation under the power 
given in the National Bank Act to pre- 
scribe in by-laws the manner in which 
the stock should be transferred on the 
books of the bank, the right to indem- 
nity as a condition of issuing duplicates 
of lost certificates. 


“*No Protest”’ 


{Question considered whether a waiver of protest of a draft holds good after the draft has been accepted so as to justify 
omission to protest for non-payment. 


THE SUNFLOWER BANK, ) 
INDIANOLA, MISS., May 26, 1905. 


Editor Banking Law Journal : 
DEAR SIR :—I have had the pleasure of read- 


ing your May JOURNAL, and became much 
interested in the subject of “ No-protest.” I 
beg to submit the following inquiry, and respect- 
fully ask that you answer in your June issue: 
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Some few days ago we received from a bank 
a draft for collection which had a‘ No protest” 
mentioned. This draft was presented to the 
customer and was accepted by him, duly signi- 
fied by his signature which gave him three days 
in which to pay the draft. On the third day the 
draft was presented for final payment, and cus- 
tomer refused to pay same. We immediately 
had this draft protested, though we had instruc- 
tions from the sending bank “* No Pro.” 

Were we not correct in having this item pro- 
tested, as it had become negotiable paper after 
having been accepted by customer ? 

Thanking you for information regarding this 
subject and with best wishes for your JOURNAL, 
which we find invaluable, we are, 

_ Yours very truly, 
W. R. EARLY, Cashier. 


Answer.—A draft is received with 
instructions not to protest. It is ac- 
cepted. Should it be protested for 
non-payment when it matures and is 
dishonored, or do the original instruc- 
tions ‘‘no protest,”’ still hold good ? 

We discussed this question at length 
in the Journat for August, 1895, at 
page 475, and in the Journat for De- 
cember, 1895, at page 691. 

In the Journat for August, 1895, we 
cited a case decided by a Circuit Court 
in Ohio where a draft, drawn at one 
day’s sight with ‘‘no protest’”’ instruc- 
tions had been accepted, but unpaid at 
maturity, and the collecting bank did 
not protest the draft but held it for 
some days in the hope of collecting it; 
then returned it unpaid, the acceptor 
having failed. A jury rendered a ver- 
dict against the collecting bank, but 
the court set this aside, as it was con- 
trary to undisputed evidence of several 
bankers that it was the custom with the 
banks in Ohio, especially northern 
Ohio, to hold a paper marked ‘no 
protest,’’ which had been accepted, as 
long as there was any reasonable 
chance of getting the money. Not- 
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withstanding this, we expressed 
view that, in view of the changed chir- 
acter of a draft upon acceptance, it 
proper and justifiable for a collecti» 
bank to protest it for non-payment « 
maturity, although the original instr: 
tion was ‘‘no protest,” unless ther 
was an established custom to 
contrary. 

In the Journat for December, 1845, 
a Philadelphia bank took issue with our 
conclusion, saying that in an experience 
of over twenty-five years, it had always, 
in forwarding and receiving an unac- 
cepted time draft marked simply ‘‘ no 
protest,’’ construed the same, in the 
absence of any other wording, ‘ Pro- 
test waived for both acceptance and 
payment;’”’ and that the bank’s counsel 
had given a ‘verbal opinion that the 
plain ‘‘no protest” instruction acccm- 
panying an unaccepted time draft to 
be held for payment in the event of 
acceptance was open to but one con- 
struction, regardless of indorsers, 
and applied to both acceptance and 
payment. 

The view we then took was that until 
a positive decision supported the con- 
struction of a waiver of protest in an 
item as waiving protest for non-pay- 
ment after the item had been accepted, 
it was safer and probably justifiable for 
a collecting bank to protest an accepted 
draft for non-payment although the 
original instructions were ‘‘ no protest.” 

Looking at the question anew, of 
course there is strong ground for say- 
ing that ‘‘ protest waived” on an item 
constitutes part of the terms of the 
draft throughout; that it applies 
equally after, as well as before, accept- 
ance, and if there is an universal cus- 
tom of so construing the waiver, this 
is an additional reason for so regarding 
it. But in the absence of a judicial 











srecedent upon the precise point, if 
here are arguments or reasons which 
vould make for a contrary construc- 
yn of the waiver, our view still is that 
t is better for a collecting bank to be 
on the safe side and to make protest, 
rather than incur any risk of damages 
for tailing to protest. For example, A 
draws a time draft to his own order 
upon B, his debtor, which he endorses 
and lodges in his bank, ‘‘no protest.” 
The bank takes it merely for collection 
and if B refuses to accept, A does not 
desire to incur protest fees. But B 
accepts and A’s bank is so advised. 
Possibly, then, the bank will credit A 
with the amount, upon strength of the 
acceptance. But the acceptor refuses 
to pay at maturity and, after holding 
for a while in hope of collection, the 
collecting bank returns the draft to A’s 
bank without protest. ‘Then A makes 
the claim that the waiver of protest 
was only intended to apply to the un- 
accepted draft; when it was accepted, 
his contract was changed and he be- 
came liable as first indorser upon what 
was, in effect, the promissory note of 
the acceptor, entitled as such to notice 
of protest at maturity, for failure of 
which he is discharged. We do not 
say that his contention could be suc- 
cessfully maintained in court, but there 
is a basis of reason underlying it. 
The Negotiable Instruments Law 


THATCHER BROS. BANKING CO., 
LOGAN, UTAH, May 19, 1905. 


Editor Banking Law Journal : 

Dear Str:—A question of liability which is 
entirely new to us having recently arisen, and 
being unable to obtain satisfaction here, we beg 
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Check Payable to Swindlier. 


Drawer of check has no recourse upon bank which cashed check for swindler and collected it upon his genuine in- 
dorsement. 
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provides that ‘‘where due nutice. of 
dishonor by non-acceptance has been 
given notice of a subsequent dishonor 
by non-payment is not necessary, unless 
in the meantime the instrument has 
been accepted.” 

Here is a rule that a drawer or in- 
dorser, by reason of the new contract 
of acceptance put upon a draft, becomes 
entitled to notice of dishonor by non- 
payment, which otherwise he would 
not be entitled to. Might it not be 
argued, with some basis of reason for 
its support, that the drawer of an un- 
accepted time draft, not entitled to pro- 
test or notice of non-acceptance or 
non-payment, by reason of ‘ protest 
waived,” became entitled, when the 
draft was accepted, to notice of pro- 
test for non-payment, in view of the 
changed nature of the contract; and 
that, the proper construction of the 
‘*no protest’ was a waiver of protest 
of an unaccepted draft, but not a 
waiver of protest for non payment of 
an acceptance of the drawee ? 

We would like very much to receive 
and publish statements from bankers 
concerning what is their practice in 
such cases, to ascertain whether or not 
it is the custom of bankers to regard 
a plain waiver of protest as extending 
to waiver of protest for non-payment 
of an accepted time draft, as well as 
waiver of protest for non-acceptance. 










leave to again ask for your assistance. We 
have found your JOURNAL a great help,and we 
also appreciate the help you have given us when 
we have written direct for advice. 

The case is briefly this: A few days agoa 
stranger, representing himself to be Mr. A, 
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appeared at the store of Mr. B in a small town 
in this county, and purchased a suit of clothes, 
proffering in payment therefor a check for $48 
drawn on the First National Bank of this city. 
Mr. B not having the change gave his check for 
$20 payable to the order of Mr. A, and in the 
course of business sent to his bank in this city, 
the check of $48. The bank presented it to the 
First National Bank in the next clearance, when 
it was returned, the claim being made that it 
was a forgery. Mr. B was promptly notified, 
the check was charged to his account, and 
returned. 

Mr. B at once ordered payment stopped on 
his check for $20, but the day before his advice 
reached his bank the check had been presented 
in clearance by a third bank of this place, which 
had cashed it for a stranger who represented 
himself to be Mr. A. This bank required no 
identification. 

Mr. B now asks that the bank which cashed 
his $20 check reimburse him, claiming that, had 
they required identification, as they should have 
done, evidence of irregularity would have ap- 
peared and he would have been protected. It 
appears, however, that the endorsements on 
the forged check and on that given as change 
are identical, so that the bank evidently paid 
the check to the man for whom it was intended 
and to whom it would have been properly pay- 
able had it not been obtained through fraud. 

Has Mr. B any recourse ? 

Thanking you in advance for any assistance 
you may be able to give us, I am 

Yours truly, 
H. E. HATCH, Cashier. 


Answer.—We fail to see any legal 
ground upon which Mr. Bcan call upon 
the bank which cashed the check for 
Mr. A upon his indorsement and col- 
leciedit, toreimbursehim. Aswindled 
B and received from B in exchange for 
a furged and worthless piece of paper, 


a suit of clothes and $20. If Bhad had 
the $20 in cash, he would have paid it 
to A upon the spot. But not having 
the cash, he gave A his check for the 
amount, ordering the bank to pay A, 
and in effect certifying to the commer- 
cial world that A was entitled to the 
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money represented by the check. <\'s 
indorsement, being by the precise party 
to whom payment was ordered aud 
whom B intended to receive the mon 
was not a forgery but a valid indorse- 
ment as a genuine payee of B’s check. 
Of course, if A’s indorsement was a 
forgery, the right of recourse upon the 
bank which took the check from A 
would exist. But, being the genuine 
indorsement of the payee, the fact that 
A was a fraud and the bank took the 
check from him without any identifica- 
tion or precaution, is immaterial. It 
is a well-known rule that even circum- 
stances of suspicion are not sufficient 
to impeach the title of a bona fide pur- 
chaser; there must be actual bad faith. 
There are numerous decisions where 
swindlers have assumed the names of 
other persons and received checks paya- 
ble to them in the assumed name, 
wherein the courts have held that the 
swindler was the precise party intended 
by the drawer to receive payment, and 
have upheld the validity of payments 
by the banks upon the indorsement of 
the assumed name by the swindler, or 
upheld the right of one to whom the 
check has been negotiated on the in- 
dorsement of the swindler in the as- 
sumed name, to enforce payment. This 
is just such a case, except that it does 
not appear that A even assumed the 
name of any other existing person—he 
might have used his own name so far 
as appears. Whether hedid or not, the 
legal result is the same; the check was 
purchased from the payee to whom it 
was made payable; consequently the - 
purchaser had a right to enforce it 
against the drawer, and having coi- 
lected it, is under no liability to refund 
because the payee deceived the drawer. 
Apart from this legal result, an addi- 
tional equitable consideration in the 
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purchaser’s favor as against B, is the 
fact that B himself dealt with the 
stranger without inquiry or identifica- 
tion, taking a forged check from such 
stranger. Upon what moral ground 
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can he complain because another equally 
took a check from astranger, the latter 
being fortunate enough to take, not a 
forged check, but a genuine check paya- 
ble to the stranger ? 


Loan on Shares of New Jersey Corporation. 


Book transfer not necessary to protect pledgee. 


, NEW JERSEY, May 16, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—If aborrower pledges stock cer- 
tincates to a bank as collateral for a time or 
demand loan, using ordinary form of collateral 
note, either signing the stock power on certifi- 
cate in blank or executing a separate one, the 
transfer or pledge not being registered on the 
books of the corporation issuing the stock, can 
a creditor of the pledgor subsequently attach 
the stock standing, as it does, in pledgor’s name 
on the books of the issuing corporation un- 
transferred or unpledged, and secure a lien 
ahead of the bank’s? Can a lien of any char- 
acter be obtained which will be superior to that 
of the bank’s ? 

Stock is frequently sold and delivered without 
being transferred on the books of the issuing 
corporation, the stock power being signed in 
blank. Can a creditor of the person whose 
name appears on the books of the issuing cor- 
poration as owner attach or obtain any lien on 
the stock which may have changed owners one 
or more times previous toaction of the creditor ? 


CASHIER. 


Answer.—Where a loan is made on 
pledge of stock of a New Jersey cor- 
poration, the pledgee is protected 
against a subsequent purchaser or at- 
taching creditor of the pledgor, al- 
though the stock is not transferred on 
the books of the issuing corporation. 
This is the rule in the majority of states 
at the present time; there are still a 
few in which the rule still exists that 
book transfer is necessary to protect 
the pledgee; and if a New Jersey bank 
should loan upon stock of a corporation 


incorporated in another state, the stock 
would be governed by the laws of that 
state and it would be necessary to know 
whether, under them, book transfer 
was, Or was not, necessary. Concern- 
ing national bank stock, no transfer on 
the books of the corporation is neces- 
sary. 

The New Jersey corporation law pro- 
vides: ‘* The shares of stock in every 
corporation shall be personal property 
and shall be transferable on the books 
of the corporation in such manner and 
under such regulations as the by-laws 
provide; and whenever any transfer of 
the shares shall be made for collateral 
security, and not absolutely, it shall be 
so expressed in the entry of transfer.” 

But this does not require book trans- 
fer to protect a pledgee. As early as 
1860 the Court of Chancery of New 
Jersey* held that shares in a corpora- 
tion whose charter provided that the 
shares shall be deemed personal prop- 
erty and ‘‘be transferable upon the 
books of the corporation” could be ef- 
fectually transferred as collateral secu- 
rity for a debt, as against a creditor of 
the pledgor who attaches them with- 
out notice of any transfer, by a delivery 
of the certificates thereof, together with 
a blank irrevocable power of attorney 
for a transfer thereof from the pledgor 
to the pledgee. 

This view has been followed in later 


ns Broadway Bank v. McElrath, 2 Beasley 24. 
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cases. The Court of Errors and Ap- 
peals in one case* said: 

**A certificate of stock accompanied 
by an irrevocable power of attorney, 
either filled up or in blank, is, in the 
hands of a third party, presumptive 
evidence of ownership in the holder. 
And where the party in whose hands 
the certificate is found is a holder for 
value, without notice of any intervening 
equity, his title cannot be impeached. 
The holder of the certificate may fill up 
the letter of attorney, execute the 
power, and thus obtain the legal title 


* Prall v. Tilt, 1 Stewart, 483. 
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to the stock. And such a power is not 
limited to the person to whom it was 
first delivered, but inures to each bona 
fide holder into whose hands the certi- 
ficate and power may pass. Under 
these well recognized principles, large 
amounts of property daily pass from 
hand to hand, are sold and re-sold, or 
hypothecated for loans without an 
actual transfer on the books of the cor- 
poration, and without other evidence 
of ownership than the possession by the 
holder of the certificate and power of 
attorney. 


Forgery of Check-drawer’s Signature. 


, CALIFORNIA, May 6, 1905. 
Editor Banking Law Journal: 

DEAR SiR.—A party “*A” wrote a check in 
favor of himself, and forged very cleverly 
another party’s name thereto. “B” cashed the 
check for “ A,” and endorsed it, depositing it to 
his own accountat the bank. When the forgery 
of the signature was discovered, who is liable, 
the bank that paid the check or the endorser “B"’? 

ASSISTANT CASHIER. 


Answer.—The Supreme Court of 
California in Redington v. Wood, 45 
Cal. 406, have said: ‘‘ The rule is well 
settled that the drawee of a check is 
bound, at his peril, to know the hand- 
writing of the drawer; and if he paysa 
check to which the signature of the 
drawer was forged, he must suffer the 
loss, as between himself and the drawer, 
or an innocent holder to whom he has 
made payment. As between himself 
and the drawer, he undertakes that he 
will pay no checks, except such as have 
the genuine signature of the drawer, 
which he assumes to know; and as he is 
presumed to be acquainted with the 
signature, he will not be allowed to re- 
cover the money back from an innocent 


holder, who is not presumed to have 
such knowledge.” 

This language was given by way of 
opinion rather than as decision upon 
the precise point involved. It expresses 
the general rule, yet there have been 
numerous cases in different states 
wherein exceptions have been made 
and recovery allowed from the holder 
who had received payment of a check 
upon which the depositor’s signature 
was forged. Reference is made to the 
Journat for April 1902 wherein we 
published an exhaustive ‘‘ inquiry into 
the origin and justice of the rule which 
binds a bank to knowledge of its de- 
positor's signature and precludesit from 
recovering money paid on the forgery 
thereof; together with a statement of 
the rule and the extent of its applicati.n 
in the different states in the Union.” 

The Supreme Court of California 
has never had a case before it wherein 
the question was squarely presented 
and decided. All we have is the ex- 
pression in Redington v. Wood above 
quoted. 





JOINT ACCOUNT OF AUNT AND NIECE. 


JOINT ACCOUNT OF AUNT AND NIECE. 


BE LOW is an important decision of the Ap- 
pellate Division, Third Department, of 
the New York Supreme Court (rendered March 
8) reversing a judgment for the defendant and 
ordering a new trial in the action of Huldah B. 
Hallenbeck against the executor of the will of 
her aunt, Huldah Van Aernam, to establish her 
title to a savings bank deposit, originally in the 
name of the aunt, but which the aunt had 
changed to the joint names of aunt and niece, 
“ pay to either or the survivor;” the aunt having 
also signed a paper directing the bank to add 
the name of her niece to the account as owner 
and creditor with her, the aunt, with full 
authority to either or the survivor to withdraw. 
The book was found in the aunt’s locked 
safe when she died, but the niece had, previously, 
made two withdrawals. 

The lower court found that the aunt had 
intended to give the book and deposit to the 
niece but, as matter of !aw, had failed to do so. 
The appellate division holds that, under the 
recent decision of the court of appeals in 
Augsbury v. Shurtliff, more effect should be 
given to the paper directing change of the ac- 
count; that it gave the niece prima facie title 
which would hold good in the absence of evi- 
dence that it was intended not for the purpose 
of passing title, but for some other purpose or 
for convenience. The full opinion follows : 


Appeal from Special Term, Albany County. 


Action by Huldah B. Hallenbeck against 
Albert C. Hallenbeck individually and as exec- 
utor of the will of Huldah Van Aernam, de- 
ceased, and another, to determine the title to a 
savings bank deposit. From a judgment for 
defendants, plaintiff appeals. Reversed. 


HOUGHTON, J. For several years Huldah 
Van Aernam had had an account in the Albany 
County Savings Bank, and on the 7th of Oc- 
tober, 1897, she told the teller of the bank that 
she wanted the name of the plaintiff, her niece, 
added to her passbook so that either of them, or 
the survivor, could draw the money then on 
deposit by her. The teller produced a printed 


form used by the bank in such cases, filled it 
out, and Huldah Van Aernam signed it and 
delivered it to the teller, together with her old 
pass-book. The written directions for change 
of account was as follows: 


“ October 7th, 1897. 
“The Treasurer of the Albany County Sav- 
ings Bank will please add the name of my niece, 
Huldah B. Hallenbeck, as owner and creditor 
with me of all moneys heretofore or which may 
hereafter be deposited in said bank under its 
account No, 12413, together with the interest 
which has been or may hereafter be credited to 
said account, with full authority for each or 
either of us, or the survivor of us, to draw our 
from said bank the whole or any part of such 

moneys or such interest, 
“ [Signed] Huldah Van Aernam.” 


The new passbook issued in place of the old 
one was No. 12,413, and read: 


“ Huldah Van Aernam or Huldah B. Hallen- 
beck. Pay to either or the survivor of either. 
In account with Albany County Savings Bank, 
Albany, N. Y.” 


The balance taken from the old account on 
October 7th was $1,675. No new deposits were 
made to this account from the time it was 
opened up to the death of Huldah Van Aernam, 
in 1902; the interest alone being credited semi- 
annually. Two withdrawals were made by the 
plaintiff, who, according to the rules of the bank, 
must have produced the bankbook, one in 1899, 
and one in 1g00. 

At the time of the change in the deposit, 
Huldah Van Aernam was 88 years of age, and 
lived in the country, several miles distant from 
the savings bank. She had been possessed of a 
considerable amount of money, and had no de- 
scendants, and from time to time had conveyed 
property and given various sums of money to 
various collateral relatives. Subsequent to the 
change of the account she declared to a friend 
on several occasions that the plaintiff had been 
very kind and considerate of her, and that she 
was going to do well by her, as she had or in- 
tended to do by others, and that she had a bank- 
book for her (plaintiff), and that the “ bankbook 
was hers” (plaintiff's). On the death of Huldah 
Van Aernam the bankbook in question was 
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found in a private box of her own, in which she 
kept other papers belonging to her, the key to 
which had been in her possession or that of her 
custodian for more than a year prior to her 
death. Thetrial court found that Huldah Van 
Aernam intended to give the bankbook and the 
deposit represented by it to the plaintiff, but, as 
matter of law, failed so to do, and dismissed 
the complaint. 

There was evidence given by the witness 
White of declarations of the plaintiff to him, 
from which, standing alone, it might be inferred 
that it was the intention of Huldah Van Aernam, 
understood by the plaintiff, that the change in 
the account was made for the convenience of 
Huldah in the withdrawalof the money; but the 
trial court made no finding of fact relating 
thereto. The case of Augsbury v. Shurtliff, 180 
N. Y. 138, contains the latest expression of the 
Court of Appeals upon this troublesome class 
of cases. In that casea husband and wife each 
had accounts in a savings bank, and both signed 
awritten direction to the bank to merge their 
accounts into an account running to the one or 
the other, or the survivor ; adding that the ob- 
ject was to so change the accounts that in case 
of the death of either the other might draw the 
whole amount. The wife died, and the ques- 
tion arose whether this direction tothe bank was 
delivered by the husband to it, and the account 
changed, before or after the wife’s death. The 
trial court had dismissed the husband's com- 
plaint, but the Court of Appeals held that this 
was a material question, which should have 
been submitted to the jury, and reversed the 
judgment. Inthe course of the opinion, Haight, 
J., says: 

“There are no words here indicating any 
present gift from one to the other of any portion 
of the funds on deposit in the bank. On the 
contrary, it is apparent that each in his or her 
lifetime intended to retain the fund so that either 
could draw upon their deposits as their necessi- 
ties might require, but it is apparent that they 
intended upon the death of either the other 
should be permitted to draw the whole amount. 
The purpose for which the survivor-might draw 
the whole amount is not specified. In the ab- 
sence of evidence upon the subject, the infer- 
ence might be permissible that it was their in- 
tention to give the survivor the right to draw 
the whole amount, so as to make it his or her 
own property. Assuming this to be so, the 


effect of the paper was therefore a written 
order, addressed to the bank, requesting it to 
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change their respective deposits so as to make 
each the joint owner of the entirety, analogous 
to a joint tenancy or tenant by the entirety in 
real estate, so that, upon the death of one, the 
survivor became the owner of the whole. * * * 
This brings us to a consideration of the ques- 
tion as to whether the order is deemed to be 
revoked by the death of Mrs. Roof before it was 
delivered to the bank, and the changes in the 
deposits were made. The order was executory 
until its delivery to the bank, and the changes 
in the deposits were made. It consequently 
could be revoked by either party at any time 
before the order had been complied with. 

The opinion continues with a discussion of 
the lack of the essential features of a gift inter 
vivos or one causa mortis, and concludes that 
whether or not the order was delivered to the 
bank during the lifetime of the wife was a ma- 
terial question of fact, which should have been 
determined by thetrial court. A portion of the 
court, while concurring, concluded that there 
was a still further question—as to whether or 
not each had actually transferred to the survivor 
what should be left of the bank account upon 
the death of the one first dying. In the course 
of such concurring opinion, Vann, J., says: 

“Considering that the relation of husband 
and wife existed between these persons, that 
they had no near relatives, that they had made 
mutual wills, thatthey had both reached extreme 
old age, and that their bank accounts were sub- 
stantially equal in amount, and reading the 
letter of instructions in the light of these facts, 
I think that the question of fact arose whether 
each had transferred to the survivor his or her 
bank account, or what should be left of it upon 
the death of the shortest liver. * * * It([the 
letter of instructions] may have been drawn for 
some other purpose, such as mere convenience, 
but that was for the jury to say, under all the 
circumstances ” 


We can see no practical difference in the 
effect of the instructions for change of account 
in the above case from those in the case at bar. 
Both are plain directions to change the account 
and make it a joint and several one, with the 
right in the survivor to draw what may remain. 
The instructions were delivered, acted upon, and 
the new bankbook delivered, years before the 
death of the original depositor, and the plaintiff 
had drawn money from the deposit on two 
several occasions. Even if the new bankbook 
at all times was in the possession of Huldah 
VanAernam, the withdrawals must have been 
with her assent, for none could be made without 
presentation of the book. 





JOINT ACCOUNT OF AUNT AND NIECE. 


The trial court, in his opinion, says that he 
attaches no importance to the language of the 
paper signed by Huldah Van Aernam, author- 
izing and directing the change in the form of 
her account. There is noevidence that she did 
not perfectly understand the effect of the paper 
when she signed it and delivered it to the bank, 
and it, in fact, effected precisely what she an- 

ounced she desired to have done. The lan- 
guage and effect of an instrument executed 
under such circumstances cannot be ignored. 
Huldah Van Aernam, before this change of the 
account, had declared that the plaintiff had done 
much for her, and that she intended to do well 
by her. Under such conditions, in view of the 
solemn execution of the paper, it might well be 
said that Huldah Van Aernam intended to, 
and did, transfer whatever should remain on 
deposit at her death absolutely to this plain- 
tiff. If there was an understanding that such 
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transfer and change of account were in payment 
of services, however slight the consideration may 
have been, it was good as between the parties, 
and passed irrevocable title to the fund. 

The plaintiff was entitled, in the absence of 
any evidence overthrowing or limiting it, to 
have considered in her favor the full language of 
the instructions for the change of the account. 
The form of the account gave her prima facie 
title. Before this could be destroyed theremust 
have been a finding that a change in the account 
was made for some other purpose than to pass 
title, or for the convenience of the original de- 
positor in drawing. These facts not having 
been found or passed upon by the trial court, 
a dismissal of the complaint was unwarranted, 
and the judgment should be reversed, and a 
new trial granted, with costs to the appellant to 
abide the event. All concur, except PARKER, 
P. J., and SMirH, J., who dissent. 


FOREIGN EXCHANGE DEPARTMENT. 


The Bankers’ Nat’l Bank, of Chicago, makes 
the following announcement under date of June 1: 

We desire to announce the opening of our 
enlarged and fully equipped Foreign Exchange 
Department, which now issues drafts on all 
cities in Europe and important trading centers 
in the Orient, buys Bills of Exchange, furnishes 
Commercial Credits to importers and Circular 
Letters to travelers, available in all parts of the 
world, makes Cable Transfers and Bank Post 
Remittances and deals in Foreign Currencies and 


TWO BOOKLETS ISSUED BY THE LINCOLN 


Two booklets, entitled “The Certificate of 
Deposit” and ‘Cumulative Trust Estates,” 
have recently been issued by the Lincoln Trust 
Company of New York. The first describes the 
advantages of certificates of deposits, as a means 
of placing money which is not employed where 
it will draw interest. The certificates described 
are issued for sums of $100 or more, and are 


Coins. Improved facilities through our excellent 
connections abroad enable us to quote the most 
favorable rates, and place us in a position to 
meet every requirement of our customers in 
this particular branch of banking. 

We will be pleased to arrange for our corre- 
spondents to draw their own drafts as principals 
on all the larger cities of Europe. If you are 
interested and wish to avail yourselves of these 
facilities, we will forward the necessary forms 
and instructions. 


TRUST COMPANY. 


interest-bearing from date, the rate being 
governed by the condition of the money market. 
The second, * Cumulative Trust Estates,” is a 
work of much importance on this subject, and 
should be read by those desiring to become 
familiar with the facilities and advantages pos- 
sessed by cumulative trust estates. 


THE DEPOSITS OF THE SECOND NATIONAL, OF PITTSBURGH. 


We have received the statement of condition of 
the Second National Bank, of Pittsburgh, at the 
close of business, May 29, 1905, made pursuant 
to call of the Comptroller of the Currency. The 


deposits are shown to be $14,208,954.88, and it 
is worthy of remark that this represents an 


- ee 


increase since the last call of $2,485.555.40. 
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A PAN-AMERICAN DOLLAR.—I believe that 
there has been permanently secured for this 
country, a single standard gold dollar, and 
therefore we have established one of the two 
conditions which have most to do with a dollar 
of uniform, intrinsic value. How can we secure, 
and to what extent, the other condition—a 
widely circulated dollar? 

Some years ago I suggested as a means to 
this end, an invitation by the United States to 
all the governments of the Western Hemisphere 
to adopt the United States gold dollar as the 
standard of the other American governments, 
that.is, the adoption of the United States dollar 
as the Pan-American dollar. In that event, it 
would not be long before these other govern- 
ments would prefer our coinage to their own, 
for use in foreign commerce at least, and we 
would soon be doing much of the mintage for 
all the American governments, and our sign and 
superscription would be circulating as freely in 
all the countries of America as in our own to 
come back to us, though, whenever needed. 

Then how short would be the next step along 
the line of Pan-Americanizing our money ? That 
is, why issue gold dollars in any denomination, 
except in comparatively small quantities and for 
special purposes? Is not a gold certificate of 
the United States better for most purposes than 
the one, five, ten or other dollars it may repre- 
sent? And why should not every people on 
the face of the earth accept as absolutely true 
and everlastingly reliable the certificate of the 
United States that it holdsin its vaults so many 
grains of pure or standard gold, deliverable on 
demand upon the surrender of a corresponding 
certificate ? 

It should be no great task to make all the 
people of America, at least, believe this, and 
that the gold back of the United States certifi- 
cate is a sacred deposit beyond the power of 
the biggest “ Big-Stick ”’ on either hemisphere. 

Think over this suggestion. It may be new 
to some, but that is no proof of its impractica- 
bility. Talk it over with your congressmen and 
editors. Its accomplishment is worth the labor 


it may cost, because a Pan-American dollar 

do as much to temper panics and relieve strin- 
gencies in the money market as any other one 
thing that can be hoped for in the life of this 
generation. — WALKER HILL, at 
Bankers’ Convention. 


Louisiana 


PROTECTION OF DEPOSITORS.—Protection of 
deposits, fortifying our banks, these are themes 
which never lose interest, but constantly chal- 
lenge our best thought. The assurance of de- 
positors is “an end devoutly to be wished for.” 
It is and ought to be the first and foremost aim 
of every true banker. I speak advisedly and do 
not place the protection of depositors secondary 
and subject to dividends and_ stockholders. 
Safety of deposits first, dividends second, the 
two intertwined and not antagonistic. The 
question comes home to us, are we so conduct- 
ing our banks as to effectually safeguerd our 
deposits. If there are losses to depositors, can 
they be avoided ? Some years ago the idea was 
advanced to provide a guarantee fund by tax 
on banks for the protection of depositors in 
failed banks. Bills to establish reserve funds 
for protection of depositors were introduced in 
the sessions of our Legislature for 1897 and 
1899. House Roll 133 was a bill introduced in 
our last Legislature by Mr. Jouvenat, a banker 
of Petersburg. Its title was: “A bill to secure 
to depositors of State the payment of non-inter- 
est bearing deposits in the event of the failure 
or insolvency of any such bank.” All of the 
above bills applied only to State banks. Con- 
gressman Webber, of Ohio, introduced a bill 
in the last Congress to provide an indemnity 
fund for depositors of National banks. These 
various bills indicate something more than a 
passing idea. Although not yet embodied in a 
statute, 1 am informed that Mr. Jouvenat’s bill 
found considerable support. A prominent and 
successful banker not long since suggested to 
me the organization among banks of an indem- 
nity company, whose sole business would be the 
protection of deposits in the assured banks. The 
question of the assurance of depositors is not 

















i passing one. I believe that it has come for 
ettlement. Weare interested that when settled 
t shall be settled right. 

The object of Mr. Jouvenat’s bill is primarily 
) protect depositors,and incidentally to preserve 
anks. Both are eminently good objects. 

The features of the bill are: 

1. A guaranty fund. 

2. An annual tax of one-tenth of 1 per cent. 

3. Non-interest bearing deposits protected. 

4. State and private banks protected. 

is the principle of the bill sound in theory 
nd will it prove successful in practice ? 

lt is urged in its favor— 


i. That a guaranty fund will protect non- 
interest deposits and will make runs on the 
banks protected a thing of the past. 


> 


2. That it will largely increase deposits and 
the resulting profits will more than pay the tax. 

hese are substantial benefits, and if runs 
can be relegated to the past forever with prac- 
tically no cost, what banker would be so lost to 
feeling and reason as to “neglect so great a 
salvation.” Mark you, the bill protects non- 
interest bearing deposits. You ask, why not 
protect all deposits? For two reasons. I. 
Non-interest deposits are the sight deposits and 
the instruments for the runs. 2. Protection for 
them encourages non-interest bearing deposits. 

J. D. HASKELL, at North East Nebraska 
Bankers’ Convention. 

BRANCH BANKING AND GOVERNMENT 
OWNERSHIP—We, the members of group nine 






The Great Western Exposition, commemo- 
rating the Centennial of the famous Lewis and 
Clark expedition, which was planned by Presi- 
dent Thomas Jefferson, opened Thursday, June 
1, under the most favorable auspices. 

his is the first international exposition ever 
held west of the Rocky Mountains, and in some 
respects it is the most remarkable of all the 
great expositions that have been held in this 
country. 

The Northern Pacific Railroad Company has 
issued one of the most instructive and interesting 
illustrated booklets on the Lewis and Clark 
Centennial Exposition that has come to our 
notice. This Company has made elaborate 
preparations for handling the visitors to the 
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THE LEWIS AND CLARK EXPOSITION AT PORTLAND, OREGON. 
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of the Nebraska State Bankers’ Association, in 
convention assembled, do hereby express our 
disapproval of the branch banking system in 
any and all of its various phases. We con- 
sider it dangerous to public and private interests. 

We consider all attempted legislation by 
Congress with the intent to give banks author- 
ity to issue assets currency as ill advised and 
inconsistent with sound banking. 

We do not favor public ownership of the 
means of producing trade or transportation by 
either the state or national government. We 
believe the interests of the people, individually 
and collectively, can be subserved best by leav- 
ing all occupations open to private or corporate 
enterprise, but when any occupation partakes of 
the nature of a monopoly or by any means be- 
comes monopolized,we favor stringent control 
over the affairs of the individual or corporation 
engaged in such occupation by either the state 
or national government, or both. 

We regard with concern the growth of trusts 
or combinations which aim at the restriction or 
monopoly of production or distribution of any 
article of commerce, and we consider such trust 
or combination a menace to the financial or 
social welfare of the public. We heartily com- 
mend all railroad legislation, both state and na- 
tional, which is now or shall be enacted for the 
purpose of suppressing such trust or combination. 

We endorse the efforts of President Roose- 
velt giving additional power to the Inter-state 
Commerce Commission. 


Exposition at Portland. They have caused to 
be placed on sale throughout the entire United 
States the low rate of one fare for the round 
trip to Portland and return. 

There is no railroad in this country to-day 
better equipped in every particular for comfort 
and convenience than the Northern Pacific. 
Every luxury known to modern travel is to be 
found on their trains. No one should lose this 
rare opportunity to visit the great Northwest. 

Visitors going to the Exposition over the 
Northern Pacific will be given the privilege of 
stopping at Seattle and Tacoma, Washington. 
Both of these cities are located on Puget Sound, 
and they are two of the most important and 
charming ports in the United States. 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 


New York Clearing House for the weeks ending June 4. 1904, and June 3, 1905, respectiy 
together with a computation of the proportionate increase or decrease of deposits for the year: 


Loans, 
1904. 


Loans, | Deposits, | 


1905. 





| 


1904. 





Bank of N. Y.,N.B.A..... $ 18,505,000) $ 18,042,000 


Bank of the Manhattan Co.. 


Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 


Merchants’ Exch. National. . 


Gallatin National 


Nat. Butchers & Drovers’.. 


Mechanics & Traders’ 
Greenwich 


American Exchange Nat... 
Nat Bank of Commerce.... 


Mercantile National 


Nat. Bank of N. America... 


Hanover National 
Irving National 


Citizens’ Central National. . 


National Shoe & Leather... 


Corn Exchange 


Importers & Traders’ Nat.. 


National Park 

East River National 
Fourth National 
Second National 
First National 


N. Y. National Exchange. . 


Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 


Liberty National 


N. Y. Produce Exchange... 
New Amsterdam National.. 


Astor National 


Totals 


20,55 3,000) 
14,017,300 
20, 3 14,000) 
21,518,000) 
sheBace 
157,997,000 
23,603,600] 
5,540,200) 
8,462,200) 


1,947,500| 
4,094,000) 
2,450,500 
29,684,000 
158,589,000 
22,840,900 
3,193,000 
6,188,700) 
2,091,500 
17,171,200} 
45,016,000] 
6,336,000) 
1 5,002,500] 
2,627, 100| 
6,359,000 
6,859,000 
30, 128,000 
6,973,500) 
24,177,000} 
65,506,000) 
1,138,900 
21,028,800) 
9,332,000 
99,615,000) 
7,767,500) 
3,01 1,000} 
4,409,100) 
3,547,500 
42,336,700) 
9,061,400 
2,718,500] 
2,875,300) 
11,807,g00| 
7,507,200) 
2,457,400 
8,469,300) 
3-494,000) 
13,481,000} 
4,407,000) 
10,863,800} 
5.139.200) 
5,89 3,000) 








26,476,000 
13,635,100 
22,212,000 


23,148,100, 


4,744,000 
204,644,900 
24,318,200 
6,155.300 


8,880,400 | 


2,100,200 
5,063,000 
4,184,500 

29,279,100 

154,290,600 

21,949,600 


3,497,300 
6,428,200 


2,236,400) 
14,936,000) | 


47.677 ,600 
7,167,000 
14,973 500 
3,351,100 
7,128,200 


7,006,900 | 


29,893,000 


8,664,900 | 


23,250,000 


64,408,000 


1,247,800 
19,969,500 
9,942,000 
95,798,700 
9,176,500 
3.430,000 
4,791,300 
3,964,000 
45,163,600 


9,863,900 | 
2,803,700 | 


2,777,800 
12,031,200 
7,623,800 
2,744,300 


9,917,200 | 
4,167,000), 
14,394.000 | 
4,211,000 | 


11,407,100 


5.339.300 | 


6,288,300 
4.490,000 





4,81 4 


t Deposits, | Per Cer 


1905. 


Inc. 


$ 18 077,000 $ 17,070,000 ... 


39,779.000 
16,419,600 
21,464,000 
24,659, 500 
3,114,000 
160,920,600 
23,468,400 
6,048,800 
6,289,600 
2,387.700 
4,816,000) 
2,391,200 
25,764,000 
147,182,100 
20,434,000 
4,108,600) 
6,299,800 
2,77 3,800) 
16,260,700 
57.063,700| 
5,632,000) 
18,487,800 
2,994,800 
6,591,700 
8,344,500 
36,671,000 
7,207,300 
21,477,000 
76,882,000 
1,260,900) 
24,019,500 
9,808,000 
100,657,000 


vi 
SRYWO SY 


_ 


11,1 34.200 
3,951,000) 
15,597,000) 
4.771,000 
9.990, 100 
5,430, 100) 
7,060,900) 
4,768,00¢ 


33,038,000 
17,964,20c 
23.714,000 
24,994. 300 
4 718,000 
203,306,700 
22,887,800 
6,863,600 
6,847,100 
2,870,500 
5,814,000 
4,303,600 
24,246 goo 
141,866,200 
17,897,300 
3,976,300 
6,505,400 
2,827,100 


I 


2 ww & & Ww: 


14,159,300] -... 


56,830,400 
6,596,000 
18,856,400 
4,014,100 
7,074,400 
9.159,500 
36,659,000 
9,337,600 


20,410,000 ..... 


72,353.000 
1,459,200 
24,265,200 
10,408,000 
86,908,000 
8,993.800 
3,906,000 
6,069,200 
3,807,300 
53,229,700 
10,839.000 
3,955,700 
5 634,300 
12,924,600 
7.720,100 
2,869,600 
11,581,500 
4.690.000 
17,406,000 
4,525,000 
10,065,600 
6,173,000 
7,428,200 


- 


Ne 


Anw aur: 


te 


°o . 
on 


“SI 


Nr 


4,458,000 ... 


$1,036,565,200 $1, 101,283,100 gt ,098,798.900 $1,136,477.700) 





+ United States Deposits included, 1 2 768. 500. 





